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INTRODUCIION

Franc1iscus Zabarella (1360-1417) and Nıcholas usa (1401-1464) wWwWeIet both NCN who
had been trained in |aw and who became cardinals!. Both MCNMN served in time of erisis
1N the church, Zabarella down and Af the Councıl of Constance and usa qt Basel and
later. Both works that explicated theır theory the basıs and function of
thorıty in the Church and 1in soclety 1in general. Zabarella had been famed teacher of
law at the University of Padua; usa Ca Padua study law in they that Zaba:
rella died? IThus they r epresent *{WO ifferent generat1ons in the late medieval world
with INanıy similarıties. Zabarella close assocıiate of humanısts and p!  9 usa

himself of the NCW Humanıist movement?. Both mMCn major works,
the De SCISMALE of Zabarella and ( usa’s De contordantia catholica (whose annıver-

AL the Eighteenth International Congress Medieval Studies, May 2-8, 19835, at W es-Thıs w245S originally presented
tern ichiıgan University, Kalamazoo, ichigan in ‚essionN sponsored by the Amerıican (usanus Society cCommemoOoTat!
the 550t! Annıversary of the De Concordantia Catholica. grateful for the COM and suggest10ns ‚ eceived at that
time for changes and improvements.

The standard biographical detaıls (usa are in: V ANSTEENBERGHE, Le rardınal Nicolas de C(,ues (Parıs
dieval Political Thought (Cambridge, MasSs. 1963), CSp. 2192 SIGMUND, Niıcholas of CGSa and Me

W ATANABE, The Political Ideas of Nicholas of Cusa with Special Reference the De Concordantia Catholica (Travaux
d’humanısme et renaissance 58) (Geneve 1963 (These works He henceforth cited 45 igmund, Watanabe,
etc.) For Zabarella, SCIH KNEER, Kardinal Zabarella ( Francıscus de Zabarella, Cardinalıs Florentinus } 1360-
141 Eın Beitrag Zur Geschichte des BrOSSCH abendländischen Schismas (Münster 1891); VEDOVA, Memo-
e INFOrNO allad ed alleNdel rardınale FYancesco Zabarella Padovano (Padua 1829); ZONTA, Francesco £A-

arella (1360-1417) (Padua, 1915); Z.ARDO. Francesco Zabarella Firenze (1l Cardinale Fiorentino) Archivıio
StOr1co Italıano, Series 5’ Vol. 22 (1898) 1: LLMANN, The Origins of the Great Schism (London 1948)
„Appendix“: Cardinal Zabarella and Hıs PoS1t10N 1n the Concılıar Movement, 191-231; also, MORRIS-

SEY; FrancıScus de Zabarellis (1360-1417) and the Concılıarıst Traditions (Dissertation, Cornell University,
Ithaca, New York; January 1973), and DERS.,, The Decree 'Haec Sancta‘ and Cardinal Zabarella. Hıs ole in 1ts
Formulation and Interpretation: AHC 10 (1978) 145-176; Emperor-Elect Sigismund Cardınal Zabarella and the
Councıil of CONnsStance: CHR 69 (1983) 353-370.

( usanus studied law at Padua from 1417 423 and ONC ofhıs teachers Prosdocimus de Comitibus;
(1962) 67-84 Iso the faculty oflaw at thıs time 1in Padua

SCC Sigmund, 2 KRCHNAÄAK MEC
Wa Cardıinal Zabarella’s nephew, Bartolomeo Zabarella, M ! Sigmund, 110 and a1sO 1ta dı FTaAancesco 7 aba-
rella Cardinale et genealogta della Famigla Zabarella, München, Bayerische Staatsbibliothek, Cod Ital Mon

258, Fol 1-55*.
Zabarella’s friends, aSssoclates and correspondents included the Greek scholar Emmanuel Chrysolaras who

CaMme Constance wıth Zabarella, Colucc1i10 Salutatı, 1er Paolo Vergerio, Johannes C1icon1ia (the COM pOS-”
er), several p  » Pogg1i0, Brunt and others. He himself Wwas part of the Petrarch circle at Padua and Venice

dled the Petrarch inheritance 1n legal dispute; SCC his Consilia (Milanand during his 4S lawyer han
ral works in the Ne  z humanıist mode and WwWas ell of15 63, 70, 79. Zabarella himself wrote SCVC

the changıng world in which he lived. (‚usa’s work and role in the development ofhumanıistıc studies 15 ell

enough known nOt eed detailed analysıs.
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Sar y WAas celebrated in in crises oftheir ages*. But there 15 closer ink
between the [WO INCN, theıir ideas and writings, and it 15 thıs continulty and develop-
ment that thıs study explores.
Zabarella’s De SCLSMAaLe completed in ’ of CENLULCY before Cusa’s
work. f Zabarella’s last mMaJjor writing and represented the fruit of SOMEC thirty
YCAars of learnıng, teachiıng, study and reflection, S1NcCe he had begun hıs Jegal studies 1n
Bologna in 1578 the yCal that the (sreat estern SM began. (usa’s Dy COM-
Lrast CAIe at the beginning of hıs professional and he would have thirty yYCals
ahead of him in actıve and fruitful work develop his ideas. The LWO INnen 1n these
works reflected different 1n theır OW: personal lıves but also 1in the evolution of
western political thought and constitutionalism. TIhe ınk between them 15 NOLt NECES-  P Na
sarıly causal, but it 15 not merely temporal SUCCESSION. \While Zaharella’s ideas the
authority of the community did NOLT compel us2a evolve his OW': 1deas CONSCN-

SUus, still in ONC Zabarella’s rooting of authority in the communıty Can be SCCNHN
and pre-condition for the development of the later idea by Cusa® How AIC the

*t*WO 1deas linked community authority and CONSsSeNT of the communıity? TIhe best Aa1N5-
WeTLr thıs question 15 indıcate what each mean

Zabarella
First of it 15 clear that unlike hıs predecessor and fellow-citizen, Marsılius of Padua,
who postulated only ONEC locus of authority in western Christian soclety, LE the COM-

Zabarella during the CIMSIS of the (Great Western Schism and hıis had three sect10ns composedsuccessively between 1403 anN: 1408 ıth the final draft completed 1n 1408 and written justify the break the
cardınals of the obediences (Avignon and Rome) had made wıth their respective papal claimants (Be-nedict XI and Gregory XII.) anı the summonıng by the cardınals for all attend the Council of 1S2a In
1409. (usa WT at the Councıl of Basel at time when relations between thıs councıl anı Pope Eugeni1us1n Rome WEIC becoming VeLYy strained. should be noted that the nomiıinatıon of Eugenius wıth three
others 4S cardınals in 1408 by his uncle Gregory XIE: had een the final TAW whiıich precıpitated the opCnbreak of the cardınals ıth Pope Gregory who had solemnly create L1CW cardinals but rather
work for uniıty and reform in the Church. Thıs break led the cardınals Jo1n wıth the Avıgnon cardınals 88l
revolt and the results WEIC the Counscıls of Pisa Constance 1414- 1418 anı ultımately the end ofthe
Great W eestern Schism. Now quarter ofa CENTLUCY later Eugen1us seemed be following 1n his uncle’s
footsteps and might ell prec1pitate another CISIS in the Church. See also, MORRISSEY. After SIx Hundred
Y ears: IThe Great Western Schism, Concıliariısm and Constance: ISt 40 (1979) 495-509.

TIhe tull text of the final redaction WwWas printed 1in Schardıus, ed., De Zurisdichone, autoritate et praeeminentaimperialt aC potestate esstestastica (Basel 1566) 8-71 E} henceforth cıted 4a5 Schardius. was also printedappendix in Zabarella’s COomMMEeNtary the Gregorian decretals in the edition from Venice, 1502 hıs latter

Fol 171-120vb
work ll be henceforth ciıted as C(omm. ad the Desasmate 15 appended Zabarella’s exposition 1.6.6.,

SIGMUND, 110, has stated that ('usa almost certainly studied Zabarella’s commentary the Decretals
whıiıle At Padua an the continuity of tradition linking the 15 evenEthan at first glance.(CHRISTIANSON SUuggeESTS also the role of Cardinal Cesarıni 45 important bond between the tWO men in hıs
Gesarınt: The Conciliar GCardınal. The Basel Y Cars, 31-1 (Kirchengeschichtliche Quellen un Studien,10) (St. Ottilien 133 BIECHLER a1so the importance of Padua and theır studies there for both
(esarıni and (usa and that Cesarıini WwWAsSs the key ink between Zabarella and Cusa; SG his The Religt0us Langu
ASE of Nicholas of Cusa (Missoula, Montana, 1975 S, 10 and a1sSO Nıcholas
vement: Church Hıstory (1975) 9-10.

of Cusa and the Endof the Concdliar Mo-
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munity’, for Zabarella there WEeTIC several Loct, and it the ension between *WO of
these, the papbaCYy and the communıty that led Zabarella his MOST extens1ive, creative
and influential formulations. second DCISON whose Naillec has alsO been associated
wiıth the concıliarıst tradıtion of Zabarella 1ll1am of OckhamS6®. It 15 InYy conten-
t10Nn 4S have argued elsewhere, however, that neither of these L[WO (Ockham OLr Marsı-
lius) WwWas really direct major influence Zabarella Thıs 15 NOT deny, of course, the

influence Ockham the Janguage and thought of all academ1Cc
and publicist discourse ofthe later Middle Ages and thefact in particular that by hıs for:
mulatıon of the quest10ns he had structured the WAdYy later concılıarısm would confront
the problem of the relatiıonshıp between pPOPC and church, PpODC and councıl. Certain-
1y Zabarella and Ockham both asserted that ultımate and definitive authority resided in
the whole church such, but Ockham went conclude that therefore it could
1y be there hıle Zabarella allowed certaiın representatives of that whole church
chare in and exercC1ise that authority, practice and doectrine whıch Ockham dentied?.
Furthermore in the exercCc1ise of authorıty by the whole church, for Ockham thıs could

only when there total unanımıty, down the last PCEISON, and only 88 that
CAS! would there be certainty, while Zabarella’s doctrine far less restrictive Since he
allowed for decisiıon by the greater part'” He WwWA4sSs after major proponent of medie-
val corporation eOrY.
In hıs development of corporation theory Zabarella naturally enough devoted CONSsI-
derable tiıme the relatiıonshıp ofhead and body, especıially 1in that particular medieval
corporation, the church!!. He specifically rejected the doctrine of the famed Jurist and

Marsılius WTr he aforesaid whole body of citizens OLr the weıightier part thereof ıs the legislator regad-
less of whether it makes the 1aw directly by iıtself or ENTCU: the makıng $ it SOILNC PErSON PECISONS,

475 in Medieval Polıtical Philosophy ed. Lerner and Mahdı (Ithaca, Oome scholars ave
SCCM Zabarella 4a merely transferring Marsıilius of Padua’s ideas the ecclesiastıical sphere; SC ÄNDRE-
SEN. 1St0ry of the Medieval Councıls IN the W est. The Councıls of the Church. Hiıstory and Analysıs ed. ans
Margul! (Philadelphia, 1 DD ALl 4-85, 193

LECLER, Les EhEories democratiques MOYCH ARC, Etudes 223 (1935) 93:25% 168-189, at 181 where Lecler
viewed Zabarella as influenced Dy OTL reviving Ockham’s ideas.

For Ockham’s ideas thıs, SC} ORRALL, Ockham and Ecclestology: Medieval Studies Presented Au-

brey Gwynn 5} ed. ] W att and Martın (Dublin 1  4 481-491 at 481, 483; also, JTIERNEY, Ock-
ham, the Conciliar T’heory and the Canonists: Journal of the History of Ideas 15 (1954) 40-70, and SILBERNAGL,
Ockhams Ansıchten her Kirche und Staat: H]J (1886) 423-433; also the L[WO studies by MCGRADE, Ockham
and the Bırth of Individual Rıghits. 149-165 Authority and Power: tudies in Medieval Law and (Sovernment.
Presented W alter Ullmann Hıs Seventieth Birthday. Edited by Brian Tierney and Peter Linehan (Cam
bridge1 CSpP 192; 8-160, and hıs The Political Thought of William of Ockham (Cambridge 197 and

DELAGARDE, 1 dee de repr&entatton dans les DEUVUFTES de Gutllaume d’Ockhham: Bulletin of the International
Committee of Historical Sciences 1 fasc. _ 37 (1937). No 5 .25-45 and Ockhham Le Concile gene-
ral. Studıies Presented the International Commission fot the Hıstory ofRepresentative an Parlıamentary
Institutions X XII Album Helen Maud Cam (Paris-Louvain 1960) 93-94.
10 One example of Zabarella’s usSsCc of thıs term MALOT pars 15 at De m'ma[(e, Fol 11925 am ql.l0 mal10r pars
unıversitatis catholicorum S1C sentit, ceter1 debent S1C entire et opinarı quod spirıtu SAaAnCLO ducanturC ut

predixi ecclesia OTLa NÖ possit CTLALG et MAa1l0r pars accCıpiatur PIO tota.“
11 One of the est studies these medieval corporative ideas and theories 1s MICHAUD-( J)JUANTIN, Unıver-
S1LAS, ExXDresstons du MOUVEMENLT COMMUNGAULALTE dans Ze VENT ARE latın (Paris 1970 SOMIC examples of abarella’s
analysıs of body-head relatıons would be C omm, Ad, X; 111.10.4., Fol 73:b „Ep1Sscopus et capıtulum sunt
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POPC, Innocent]who centralized all authorıty in the head and eft lıttleW the
body!2. Zabarella started from the Sa4ımıe corporatiıon model and Came Out of the 5S4amıec
CAaNnONIStIC tradıtion which had proclaımed often and elegantly the ullness of
Wheld by the apacy*?. But Zabarella added that thıs fullness of power did NOT be:
long the pODpC Dy himselfbut head ofthe corporation, that theWWwW25S 1n the
corporation in principle (1aAnguam in fundamento)) and in the PODC 1ts agent OFr M1N1S-
ICr the ONC through whom usually this W exercised (tanquam IN ministro )!*.
Zabarella went d1iscuss what he mean by thıs Statement
He explained then that Jesus entrusted the SAl aHGa of the whole body the
apostles, but ın specı WdY commıtted thıs task Peter 4S the leader OLTr head (princt
paliter L He repeated and explicated what thıs latter sStatement mean the authority
WwWas NnOt totally (tolaliter) in Peter (nor in the pOpC hıs SUCCESSOTr consequently) the
exclusion of others, but in Peter chiefly OL princıpally (principaliter). Ihus the
fullness of authority in the corporation formed by and exercised by iNnd1vi-
duals 1in the Namnle ofand for the sake ofthe whole TIo be SUTEe it WAas exercised chiefly Dy
Peter, SiINcCe he the head, but NOT 1N such WaYy that if Peter should CH; he would
ave be supported and agree. wiıthl©
Zabarella referred the tradıtion wıth the famous ofSaint Paul correcting Saint
Peter and drew the ineviıtable conclusion ONCE agaln that the fullness ofW WAasSs in
the pODC long he did nOt CH:; but ıf he did CITL, it would be the duty of general

11UII COIDUS misticum.“; In Clem., LGZ Fol 41rb „Capıtulum et ipse ep1sCopus (anquam due partes faciunt
NUum CU1US prelatus est caput.”; In Clem., SS Fol 25va „Non Eest nta COMMUNILO inter alıas eccle-md S12s et prelatos quanta inter ep1scopum et capıtulum SUUM. TIERNEY, Foundations of the Concliar T’heory(Cambridge 55 and especıially %D where Tierney SayS of Zabarell that he thought „the whole of
Christendom W as ONC corporation.“ The major studies these medieval ideas AT by GIERKE, Thegur A—_— Political Theortes of the Middle Age translated wıth introduction by Maıtland (Cambridge 1900; 195

KANTOROWICZ, Selected Studies (Locust Valley, 1  5 S IDEM, The Kıng's 1Two Bodties. Study of Medie-e B val Polıitical Theology (Princeton 1957); DE LUBAC, Corpus Mysticum, ”’eucharistie et V’eglise
apC., etude historique Ind ed. (Paris5also GILLET, La Personnalıte juridique droit ECCLESLASTLGUE, spectale-
Ment chez Zes Decretistes ef les Decretalistes et daAns e Code de droit CANONLGUE (Universitas Catholica Lovanıensis,
Dissertations, Series B TLomus 18) (Malines 2 CSP. 111, 119 LZ2
12 TIERNEY, Foundations of the Conciliar I’heory, 138-139; ZABARELLA, 0OMM. ad X K3 Fol 94vn
„Quando universitas habet OMnNI1Ss iurısdictio0 est apudem et NO apud universitatem, Ota In-
nocentius.“
15 For the canon1Iıst1ic tradıtion the fullness of (ptenitudo OLeSta. held by the pOpPC, S CI TIER-
NEY, Pope and Councıl: OMEN w ecretıst Texts: Medieval Studies 19 (1957) 197- 185 TIhe actual words plenitudopotestatts often 1n Zabarella’s writings that it would be futile fO attempt g1ve complete lıst.
couple of examples would be Comm, ad A, L: Fol 12vb; L4.11;; Fol ggvb; 54 Fol 108!b; CC also, In
Clem., k3;2;; Fol 16n) which 15 his Commentary the Decretals known the Clementinae, the edition of Ve:
NICE, 160  N

De sScismate; Fol. hoc apparet ad 1d quod dicıtur quod papa habet plenitudinem potestatıs de:
bet intelligı NO  3 solus sed tanquama] unıversitat1is ita quod 1psa potestas est 1n 1psa unıversitate (anquam1in fundamento sed 1N 1pPSO (anquam mMinısStro per qUECIMN hec potestas explicatur.“15 1BID., „Dicıtur quod lesus comıisıt salutem universitatis omniıibus apostolis ıta amen quod in Petro princı-paliter collocavit.“
16 IBID., Fol 119va-b- „Nota quod NOn dieit otalıter ut alıiı excludantur sed dicit princıpalıter ut S1C plenitudopotestatıs sit in uniıversitate 1psorum et pCI iıngulos CXeEICELUL, sed princıpaliter pCI Petrum. Non tamen ita
pCr Petrum ut e1 errante standum Sit.  «
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councıl COIrreCt hım and the DpODC could NOT resist thıs correction S1iNCeEe this would be
subvert the church and the PpOpC could NOLT change the ofthe church (Status eccle-

HEn
It 15 clear that Zabarella placed the ultımate possessi1on ofauthority in the church tself,
the community of the faithful, from hıch al] other manıfestations of authority drew
theır rg andn ACT. Such assertion 15 1n OpCH contradıction the descend
ing thesis ably portrayed by the n  late Walterann INalıy of hıs studies!8, AC-
cording which authority CAailllec from the head and emanated Out the other
members ofthe body, the V1eW asserted by Pope Innocent century and half before
Zabarella In real Zabarella’s VIEW, curlalist, cardınal and canonIıst though
he INAaYy ave been, WwWA4sSs the ascending thesıis. Al authority held and used Dy anıy officer
OTL administrator 1in the church WwAas delegated authority*?, and whatever the community
of believers had granted OF attributed anıYy office OLr PCISON, they could wıth equal
ng and ıf OLr desirable, take AWAdY. They, the believing communıty, the body
politic, WEeIC sovereign and could ECVEISC anı y earlier (Par In parem NON habet impert-
um)2 0 Ihe continued existence and ell being of the whole communıty WwAas the NOTIIM

whiıch governed the act10ns of anıy officer whom it delegated authority; thıs ell be:
ing best expressed by the ecclestae?!., whiıch OCCUTS often in the canonIiısts in
general and in Zabarella in particular”“.

17 1BID., „Ex hıs infert quod potestatı1s plenitudo est 1n paba iıta tantum quod NO  3 Sed CU| hec ha-
bet corrigere concilium apud quod ut predixi est plenitudo potestatis N  u in ftundamento NECC 1N OC-pO-
test paba pCr SUAS constitutiones vel al10 mOodo resistere quia hoc subertere ecclesiamcouncil to correct him and the pope could not resist this correction since this would be  to subvert the church and the pope could not change the state of the church (status eccle-  HOE  It is clear that Zabarella placed the ultimate possession of authority in the church itself,  the community of the faithful, from which all other manifestations of authority drew  their right and power to act. Such an assertion is in open contradiction to the descend-  —_-  ing thesis so ably portrayed by the late Walter Ullmann in so many of his studies!®, ac- _  cording to which all authority came from the head and emanated out to the other  members of the body, the view asserted by PopeInnocent IV acentury and a half before  Zabarella wrote. In a real sense Zabarella’s view, curialist, cardinal and canonist though  he may have been, was the ascending thesis. All authority held and used by any officer  or administrator in the church was delegated authority!®, and whatever the community  of believers had granted or attributed to any office or person, they could with equal  right and if necessary or desirable, take away. They, the believing community, the body  politic, were sovereign and could reverse any earlier grant (Par in parem non habet imperi-  um)?°. The continued existence and well being of the whole community was the norm  which governed the actions of any officer to whom it delegated authority; this well be-  ing was best expressed by the sza/ws ecclesiae*!, which occurs so often in the canonists in  general and in Zabarella in particular??.  17 IBıD., „Ex his infert quod potestatis plenitudo est in papa ita tantum quod non erret. Sed cum errat hec ha-  bet corrigere concilium apud quod ut predixi est plenitudo potestatis tanquam in fundamento nec in hoc-po-  test papa per suas constitutiones vel alio modo resistere quia hoc esset subertere ecclesiam ... papa non potest  immutare universalem statum ecclesie.“ A good discussion of this last phrase is in Y. CONGAR, Status Eccle-  sige: Studia Gratiana XV, Post Scripta. Essays on Medieval Law and the Emergence of the European State in  Honor of Gaines Post, ed. by J. R. Strayer and D. E. Queller (Rome 1972) 3-31 and J. HACKETT, State of the  Church: A Concept of the Medieval Canonists: The Jurist 23 (1963) 259-290.  18 A good overview of the late Walter Ullmann’s thesis and influence has been provided by F. OAKLEY, Celes-  Hal Hierarchies Revisited: W alter Ullmann’s Vision of Medieval Politics: Past and Present 60 (August 1973) 3-48.  The one place where Zabarella does display a form of descending thesis is his devolution of the responsibili-  ty and right to summon a general council of the Church to deal with a crisis affecting the whole Church, in  particular the crisis of the Great Western Schism. In default of papal action Zabarella sees first the cardinals,  the emperor or other authorities as capable and obliged to intervene; see R. N. SWANSON, Universities, Aca-  demics and the Great Schism (Cambridge Studies in Medieval Life and Thought, 3rd Series, vol. 12) (Cam-  bridge 1979) 152.  19 The actual words of Zabarella (see note 14 above) were that the fullness of power was in the corporation  of believers as in a foundation (/anquam in fundamento) and in the pope as a minister (4anquam ministro)  through whom the power was exercised (pher quem hec potestas explicatur).  20 De scismate, Fol 120“*. „non ligaret hodiernum concilium quia par in parem ...“ Here Zabarella links the  two ideas of the council representing the whole community and also exercising in its name the sovereign au-  thority of that whole community.  21 G. PosrT has studied and illustrated the textual confusion and uncertainty over correct readings in many ca-  nonistic writings of this phrase; see his: „Copists’ Errors and the Problem of Papal Dispensations“ Contra Statutum  Generale Ecclesiae” or „Contra Statum Generalem Ecclesiae” according to the Decretists and Decretalists: Studia Gratia-  na 9 (1966) 357-407. See also the CONGAR and HACKETT articles in n. 17 above.  22 For other and earlier examples, see the article by B. TIERNEY, Pope and Council in n. 13 above. For Zabarel-  la, see Comm. ad X, 1.4.4., Fol. 88”b; 1.6.4., Fol. 114"; III.50.24.? Fol. 168:2; v.39.23., Fol. 130"; Descismate, Fol.  119va,  161papa NO  } potest
immutare universalem Statum ecclesi: good discussion of thıs ast phrase 15 in CONGAR, SIALus Eccde-
Ae: Studia ratianaX ost Scripta. Essays Medieval Law an the Emergence ofthe European State in
Honor of (salınes Post, ed. by J Strayer and Queller (Rome 1972 2-31 and J. HACKETT, State of the
Church Goncept of the Medieval Canonısts: Ihe Jurist 223 (1963) 259-290.
13 g00d OVervViewWw ofthe ate Walter Ullmann’s thes1is and influence has een provided by ÖOAKLEY, Celes-
Hal Hiıerarchies Revisited: Walter Ulimann’s V ıS10n of Medieval Politics: ast and Present (August 2-48
The ONC place where Zabarella O€s display form ofdescending thesis 15 his devolution ofthe responstbilı-
Cy an right SUMIMNON general councıl of the Church deal wıth CT1S1S affecting the whole Church, 1n
particular the CI1S1S ofthe (GJreat Western Schism. In default of papal action Zabarella SCC5 first the cardınals,
the CM DETIOK OT other authorities 4S capable an obliged intervene; SS SWANSON, Unwersities, ATtCa-
demics and the Gredt Schism (Cambridge Studies 1n Medieval Life and Thought, 3rd Series, vol 12) (Cam
bridge 1979 E3
19 The actual words of Zabarella (see ote 14 above) were that the fullness of power was 1n the corporatiıon
of believers as in foundation (tanquam IN fundamento and 1n the pOpC 4S minıster ( 1ANGuaM ministro)
through whom the w4sSs exercised (her GUEM hec potestas explicatur).
20 De SCASMAlLe, Fol 99  OMn lıgaret hodiernum concılium quia par 1in Here Zabarella links the
LWO ideas ofthe councıl representing the whole community and also exerc1sing in 1ts amlnllec the sovereign
thority of that whole communıty.
21 OST has studied anı illustrated the extual confusion and uncertainty VCI COrrect readings in mManYy Er

nOonNISt1IC writings of this phrase; SCC his „Coptsts’ Ervrors and the Problem of Papal Dispensations“ C,ontra Statutum
Generale Eccdlestae” or „Contra SIAtum Generalem BEecdlestiae” according the Decretists and Decretalists: Studia (Jratia-

(1966) 257-407 See also the CONGAR an ACKETT artiıcles 1N E above.
22 For other and earlhıer examples, SCC the artıcle by TIERNEY, Pope and Councıl in 13 above. For Zabarel-
la, SCC C0omm. ad X, 1.4.4., Fol sgvb; 1.6.4., Fol III.50.24., Fol 16812: Fol E3 Descismate, Fol

161



ere WEeTICcC several maın officers OL bodies whiıch exercised the authority of the COM-

munity of believers S$1NCEe it WAas quite clear that 1in MOST Casecs the body did NOLT ACT di:
rectly in itself, although thıs poss1bility precluded but rather explicıtly ciıted
by Zabarella for specıal Ccircumstances?: \What 15 notable 15 that each of these chief f1-
gures: the papaCYy, the college of cardınals, the ep1iscopate, the general councıl, had the
right, Wand duty ACT precisely because in varyıng degrees and in different WaYyS
they acted 4S and in realıty WEeIC representatives ofthe whole community“*. To g1ve Just

few exam ples, the college ofcardınals WAas SCCMN 4S actıng behaltf ofand in the LNahllıec

of the whole church in 1ts specıal function ofelecting POPE \When they acted in thıs
aXtter,; the authority of the whole communıty WA4S involved 1in theır decision?®, and
it could be sa1d that the authority whiıch Camle the newly elected pODC Camllle from
God, but that thıs PCEISON OTr that ONC received thıs authority W2S human decision, the

25 W hen he wrote De SCISMALE, Zabarella W a> specifically arguing for the ng and ofthe Church 45
whole ACT for 1ts W existence and security but 1N doing he Was> continuing hat he had wrıitten earlıer
in his COMMENTALCY the Decretals where he rejected the position of the cCanon1ıst POPC, Innocent 1  9
and sided wıth the famed thirteenth CeNtLury CanOn1st, Hostiensis, 1n asserting that corporation could ACTt
1ts OW and NOLT merely through 1ts head See Comm, ad. L:6:6., Fol 110r „InnocentiusThere were several main officers or bodies which exercised the authority of the com-  munity of believers since it was quite clear that in most cases the body did not act di-  rectly in itself, although this possibility was never precluded but rather explicitly cited  by Zabarella for special circumstances??. What is notable is that each of these chief fi-  gures: the papacy, the college of cardinals, the episcopate, the general council, had the  right, power and duty to act precisely because in varying degrees and in different ways  they acted as and in reality were representatives of the whole community?*. To give just  a few examples, the college of cardinals was seen as acting on behalf of and in the name  of the whole church in its special function of electing a pope?. When they acted in this  matter, the authority of the whole community was involved in their decision?®, and so  it could be said that the authority which came to the newly elected pope came from  God, but that this person or that one received this authority was a human decision, the  23 When he wrote Descismate, Zabarella was specifically arguing for the right and power of the Church as a  whole to act for its own existence and security but in so doing he was continuing what he had written earlier  in his commentary on the Decretals where he fejected the position of the great canonist pope, Innocent IV,  and sided with the famed thirteenth century canonist, Hostiensis, in asserting that a corporation could act on  its own and not merely through its head. See: Comm., ad X,1.6.6., Fol. 110'’: „Innocentius ... dicit quod si uni-  versitas habet rectorem iurisdictio est penes rectorem, non penes universitatem ... sed negari potest hoc, nam  Hostiensis ibi tenet hoc quod universitas exerceat licet sit incommodosum ...“  24 Zabarella saw the cardinals as representing the authority of the whole community of believers in two dif-  ferent functions, (a) in the election ofa pope as noted below and (b) as advisors to the pope, advisors whom  the pope should consult on all serious matters. There was some ambiguity in this latter function in that two  terms appear, advice and consent (comsilium and consensus), which shade over into each other. Zabarella did  not always carefully distinguish between the two. J. A. WATT has argued that by contrast Hostiensis made a  definite distinction in this area, The Constitutional Law of the College of Cardinals: Hostiensis to Joannes Andreae:  Mediaeval Studies 33 (1971) 127-157 and Hostiensis on „Per venerabilem:“ T'he Role of the College of Cardinals: Au-  thority and Power. Studies on Medieval Law and Government Presented to Walter Ullmann on His Seven-  tieth Birthday, edited by Brian Tierney and Peter Linehan (Cambridge 1980) 99-113. I do not find his argu-  ment totally convincing for in the medieval world as in the modern, advise and consent tended to become  mixed. E. ISERLOH expressed the function of the cardinals as bringing to the papacy the consensus of the  whole Church and as advisors to the pope: Reform der Kirche bei Nikolaus von Kues (Institut für Europäische  Geschichte, Mainz; Vorträge Nr. 38, Wiesbaden 1965) 17-19. For Zabarella’s ideas on this, see (among many  other texts): Comm. ad X, 1.6.54., Fol. 195'b; 1.41.5., Fol. 393'b; I11.4.2., Fol. 18"2; Descismate, Fol. 118:°-va, For  his views on the relation of the episcopate to the papacy and similar concerns, see my: Cardinal Zabarella on  Papal and Episcopal Authority: Proceedings of the Patristic, Medieval and Renaissance Conference (Villanova  University) vol. I (1976) 39-52 and Franciscus Zabarella (1360-1417): Papacy, Community and Limitations Upon  Authority: Reform and Authority in the Medieval and Reformation Church, edited by Guy F. Lytle  (Washington, D.C. 1981) 37-54. On the competency of a general council to act for the whole Church and  even to judge a pope if necessary, see: De scismate, Fol. 117 and Comm. ad X, 111.37.3., Fol. 219  25 Descismate, Fol. 118”°; „Ubi considerandum quod in hiis que concernunt electionem pape collegium car-  dinalium representat universalem ecclesiam et eius vice fungitur.“ See also, R. N. SWANSON, Umiversities, Aca-  demics and the Great Schism, p. 153.  26 Descismate, Fol. 117“*: „In his que concernunt electionem pape collegium cardinalium reputatur universa-  lem ecclesiam et eius vice fungitur,“ Zabarella also expressed the view that since the college of cardinals was  acting for the community, then if they failed in their duty the community through one of its other officers  could compel them to act; e.g., it could compel a cardinal to take part in the conclave or require him to return  if he had left it. On this see his commentary on the Clementine Decretals, Comm. In Clem., 1.3.2. (Venice  1602); Fol: 17%.  162  Kdicıt quod S1 un1-
versitas habet iurisdictio est eCctorem, 8{0}  - unıversitatemThere were several main officers or bodies which exercised the authority of the com-  munity of believers since it was quite clear that in most cases the body did not act di-  rectly in itself, although this possibility was never precluded but rather explicitly cited  by Zabarella for special circumstances??. What is notable is that each of these chief fi-  gures: the papacy, the college of cardinals, the episcopate, the general council, had the  right, power and duty to act precisely because in varying degrees and in different ways  they acted as and in reality were representatives of the whole community?*. To give just  a few examples, the college of cardinals was seen as acting on behalf of and in the name  of the whole church in its special function of electing a pope?. When they acted in this  matter, the authority of the whole community was involved in their decision?®, and so  it could be said that the authority which came to the newly elected pope came from  God, but that this person or that one received this authority was a human decision, the  23 When he wrote Descismate, Zabarella was specifically arguing for the right and power of the Church as a  whole to act for its own existence and security but in so doing he was continuing what he had written earlier  in his commentary on the Decretals where he fejected the position of the great canonist pope, Innocent IV,  and sided with the famed thirteenth century canonist, Hostiensis, in asserting that a corporation could act on  its own and not merely through its head. See: Comm., ad X,1.6.6., Fol. 110'’: „Innocentius ... dicit quod si uni-  versitas habet rectorem iurisdictio est penes rectorem, non penes universitatem ... sed negari potest hoc, nam  Hostiensis ibi tenet hoc quod universitas exerceat licet sit incommodosum ...“  24 Zabarella saw the cardinals as representing the authority of the whole community of believers in two dif-  ferent functions, (a) in the election ofa pope as noted below and (b) as advisors to the pope, advisors whom  the pope should consult on all serious matters. There was some ambiguity in this latter function in that two  terms appear, advice and consent (comsilium and consensus), which shade over into each other. Zabarella did  not always carefully distinguish between the two. J. A. WATT has argued that by contrast Hostiensis made a  definite distinction in this area, The Constitutional Law of the College of Cardinals: Hostiensis to Joannes Andreae:  Mediaeval Studies 33 (1971) 127-157 and Hostiensis on „Per venerabilem:“ T'he Role of the College of Cardinals: Au-  thority and Power. Studies on Medieval Law and Government Presented to Walter Ullmann on His Seven-  tieth Birthday, edited by Brian Tierney and Peter Linehan (Cambridge 1980) 99-113. I do not find his argu-  ment totally convincing for in the medieval world as in the modern, advise and consent tended to become  mixed. E. ISERLOH expressed the function of the cardinals as bringing to the papacy the consensus of the  whole Church and as advisors to the pope: Reform der Kirche bei Nikolaus von Kues (Institut für Europäische  Geschichte, Mainz; Vorträge Nr. 38, Wiesbaden 1965) 17-19. For Zabarella’s ideas on this, see (among many  other texts): Comm. ad X, 1.6.54., Fol. 195'b; 1.41.5., Fol. 393'b; I11.4.2., Fol. 18"2; Descismate, Fol. 118:°-va, For  his views on the relation of the episcopate to the papacy and similar concerns, see my: Cardinal Zabarella on  Papal and Episcopal Authority: Proceedings of the Patristic, Medieval and Renaissance Conference (Villanova  University) vol. I (1976) 39-52 and Franciscus Zabarella (1360-1417): Papacy, Community and Limitations Upon  Authority: Reform and Authority in the Medieval and Reformation Church, edited by Guy F. Lytle  (Washington, D.C. 1981) 37-54. On the competency of a general council to act for the whole Church and  even to judge a pope if necessary, see: De scismate, Fol. 117 and Comm. ad X, 111.37.3., Fol. 219  25 Descismate, Fol. 118”°; „Ubi considerandum quod in hiis que concernunt electionem pape collegium car-  dinalium representat universalem ecclesiam et eius vice fungitur.“ See also, R. N. SWANSON, Umiversities, Aca-  demics and the Great Schism, p. 153.  26 Descismate, Fol. 117“*: „In his que concernunt electionem pape collegium cardinalium reputatur universa-  lem ecclesiam et eius vice fungitur,“ Zabarella also expressed the view that since the college of cardinals was  acting for the community, then if they failed in their duty the community through one of its other officers  could compel them to act; e.g., it could compel a cardinal to take part in the conclave or require him to return  if he had left it. On this see his commentary on the Clementine Decretals, Comm. In Clem., 1.3.2. (Venice  1602); Fol: 17%.  162  Ksed negarı potest hoc, [1A1I1l
Hostiensis bı hoc quod unıversitas xerceaxa| I1cet sit incommodosum
24 Zabarella 5a  A the cardınals 4S representing the authority of the whole community of believers 1N [WO dif-
ferent functions, (a) 1in the election ofa pOPC 45 noted below and (b) advV1iSsOrs the POPC, advisors whom
the pOopC should consult all ser10us atters ere Was SOINC ambiguity 1N thıs latter functien in that ([WO
'erm ! aD DCAaL, advıce anı CONsenNtTt (consilium and CONSECNSUS), whıich cshade VGLr into each other. Zabarella
NOTtT always carefully distinguıish between the two. J. AXEACRT has argued that by Hostiensis made
definite distinction \88! thıs aIcCa, The Constitutional Law of the Cotlege of Cardinals: Hostiensis 0 JOANNES Andreae:
Mediaeval Studies 323 (1971) LZ 4 and Hostzensis „Per venerabilem:“ The Role of the College of Cardinals: Au
thorıty and Power. Studies Medieval Law and (Government Presented W alter Ullmann Hıs Seven-
tieth Bırthday, edited by Brıan Tierney and Peter Liınehan (Cambridge 1980 do NnOt find his aLgU-
Ment totally Convincing for 1N the medieval world a in the modern, advıse and CONSENT tended become
mixed. SERLOH expressed the function of the cardınals 4S bringing the DabaCYy the CONSCNSUS of the
whole Church and 4S advisors the pPOopC Reform der Kiırche hei Nikolaus VON Kues (Institut für Europäische
Geschichte, Maıiınz; Vorträge Nr. 286, Wıesbaden 1965 1/7-19. For Zabarella’s 1deas this, SC (among Man y
other texts): Comm. ad. L6:54; Fol 1951; L41S; Fol 393.b- Fol L Descismate, Fol 118:b-va For
his ViIEWS the relatiıon of the ep1scopate the papaCcy and simılar9SCC IY. Cardınal 7Zabarella
Papal and Eptiscopatl Authority: Proceedings of the Patristic, Medieval an Renaissance Conference (Villanova
University) vol (1976) 39-52 and FYaAncısScus Zabarella (1360-1417): 'apacC), Community and Limitations Uponm
Authority Reform anı Authority 1n the Medieval and Reformation Church, edited by Guy Lytle
(Washington, 1981 27-54 On the Competency of general councıl tO ACT for the whole Church and
CVCnN judge pOpE if NCCESSALY, SCI  g De SCSMALE, Fol 177 and (0OMM. 4Ad A, HL37.3.; Fol
25 De SCISMALE, Fol Vl bı consıderandum quod in 115 qu«c CONCErNuUNLT electionem papc collegium Cal-
dinalium represenNtat unıversalem eccles1am N e1us 1Cce fungitur.“ See also, SWANSON., Unwersities, Atca-
demics and the Great SCHISM, 155

De sciısmate, Fol An hıs quc CONCErNUNLT electionem pabc collegıum cardınalıumu  u uniıversa-
lem ecclesiam et e1ius 1cCe fungitur.“ Zabarella also expressed the 1eW that S$1NCe the college of cardıinals WwW245

actıng for the cCommunlity, then if they faiıled 1n theır duty the communıity through ONEC of 1ts other officers
could compel them aCT; C, it could compel cardınal take part 1n the conclave OT requıire hiım reftfurn
if he had eft it. On thıs SCS his Commentar' Y the Clementine Decretals, C0M In CLEM., 13  n (Venice
1  2 9 Fol 1/V3.
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decisiıon of the communıty*”. When it Was question of the body politic, the church,
defending its OW! existence agalnst the threat posed Dy heretical OLr notori10usly CI1M1-
nal pOPC, then the authorıity of the communıity took shape in different body, the
general councıl?®. (‚onstance Zabarella Was involved in the formulatiıon of the
decree Haec Sancta hıch specified the tight and causal connection between the autho-
rity of general councıl and the duty and function it fulfilled, LE the whole
communıty””?, ACT. for the whole communıty A general councıl wıth authority
derived directly from Christ?, gulded and called by the Holy Spint?!; and work for
F De SCSMALE, Fol „Item l1ıcet pabC Sit Deo, tamen quod iste Sıt papa vel Jle est immediate aAb
homine, scilıcet pCI electionem cardiınalıum, nde potest ab homine tollı In addıtion Zabarella stressed
the tact that the OMNC ho received papal authorıity attained thıs office by the jJudgement and CONSECNSUS ofthe
whole body; De SCLSMM Fol IIZe videtur ene probarı 1b1 1in ıttera Cu dicıt quod Jle erıit papba qUCm
iudiciıum et uniıversitatis CONSCNSUS elegerit.“
Later Zabarella went for the other side ofthıs relatıonsh1p, 1€., that ı£the community 1ts IC
sentative, the councıl, WEeEeIC TEINOVEC pOpC from office, then thıs actıon was NnOLT be SCCI1 actıon
rely of [NECMN but also a divine act1on; SC  m De Scismalte, Fol „Respondeo quod quando concıliıum PI1
vat pPaballı potestas NO  3 dicıitur sibi auferr1i ab homine sed Deo CU!l dispositio concılıı sit divina.“
28 De SCISMALE, Fol 1775 „Queritur primo S1 contingatecontentionem inter UuUOS de papatu qu1s
erit iudex. Respondeo quod concılıum. also, ACu: paba ACCUSAaLUr de heres1i competens iudex est concıl-
1UmM. Fr. MERZBACHER discusses Zabarella’s position th1is question in hıs Die ekklesiologische Konzeption des
Kardinals FYaAncesco Zabarella ( 3060-141 73 279-287 1n Festschrift arl Pıvec Zzu 60. Geburtstag, hrsg. VO  }

Anton Haidacher un! Hans Eberhard ayer (Innsbrucker Beiträge Zur Kulturwissenschaft Band EZ; Inns-
bruck 1 CSp. 281
29 For Zabarella’s involvement wıth Haec Sancta SCC „T’he DDecree ‚Haec Sancta‘ andCardinal Z abarella. Hıs
Role 1n 1ts Formulation and Interpretation: AHC 10 (1978) 145-176. One problem of interpretation 15 that

EDIN has suggested that 1N the medieval 1EeW councıl „made present” (gegenwärttgsetzen the whole
Church rather than „represented“ (vertreten); SCC his Bischöfliches Konzil oder Kirchenparlament? Ind ed. (Basel
1963 For Zabarella both would apply equaliy ell councıl which made the whole Church PTE
sent in 1ts existence and hence embodied the authority of that whole Church and thus could truly represent
and employ the full authority of that Church in 1ts dec1S10nNsS. In the artıcle just mentioned indicated SOMC

FTC4ASsONsS for the evolution of the decree Haec Nancdta 1N 1ts VarıO0us forms 4S (a) the originally proposed (exTt of
Aafc 2 ' 1415; (b) the proposals of the at10ns from March 28-29; (c) the proposals of the cardınals from
afrC 29; (d) the first draft voted for March 50; (e) the final draft approved pL 6) 1415
The of these different vers1ions ATC found respectively 113° (a) Johannes Mansı, ed., SAacrorum concılio-
YT’u  S ef amplissima collectto (Florence and Venice 1/757/- 1798; NC edition, Parıs anı Leipzig 1898-1927) vol
27 580 (henceforth cited 4S Mansi); (b) VO:  z DER ARDT,Magnum DECHMENLCHM Constantıense concılium vols.
(Frankfurt and Leipzig 1  1742 V :111:81 (henceforth cited 4as VO: der Hardt); C) ] Hardouin, ed., (‚OoncCL-
Liorum collectio reg1a MAXIMA, ols. in 11 (Paris 7153 vol. VIIL, col 2541 (d) Mansı, 85-586; (e) Mansı,
7:590-591
TIhe Kkey first phrase that the councıl represented the whole community ( Ecclestiam militantem repraesentans))
OCCUTrs 1n (b) and in (d) „ecclesi1am catholıcam miılıtantem repraesentans” and in (e) 4S „ecclesi1am catholicam
repraesentans”.

VO der Hardt, V :111L:81 „potestatem Christo immediate habeat“; also 1n Mansı, 85'58 ' 590-591
51 Mansı, „In Spiritu Sancto legitime congregata, ‘; a1sSO 1n VO:  3 der Hardt, IV :111:81, and Mansı,
5-5806, 590-591 FEarlıer Zabarella had written in 15S Descismate, Fol. 119Y that the community could 1M-
POSC law theır head (the prince) because although the prince was above the law (Legtbus SOLUTHS), thıs
AX10M only applied his OW': laws, LE, laws issued by hım but nNnOt laws of God such as the laws ofcoun-
cils which WEIC promulgated under the inspiration ofthe Holy Spirit: 99  Et S1 dicatur quod hoc est imponere
legem princ1pi qu1 ESst solutus legibus, dic quod est solutus legibus SU1S, NO  . de1 quales SUnNt eges concılı qucC
spirıtu SancCctO suggerente promulgantur.” Later at Basel Johannes de Segovia repreated this argument 1N

sayıng that the Holy Spirıt presided at the councıl anı that decisions of councıls WEEIC inspired by the Holy
Spirit; SCC B} BLACK, Monarchy and Community. Ihe Political Ideas 1n the Later Conciliar Controversy 1430-
450 (Cambridge 197 27 and
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the Church agalınst the threat ofschism and behalf of and reform?? In such
CIrCcuUumMsStAaNCE the authorıity of the COMMUNIT of believers and hence the authority of

WAas involved and of STAatus whatsoever?* WAaS$ and
held obedience those mMatters which pertained faiıth the ending of the
schıism and general reform of the church al] levels®>
More examples could be included but thıs 15 sufficient evidence of Zabarella Stance
the authority of theYof believers how 1T 15 grounded law existed by diıv
1NC and how 1t could be exercised different WaYys Thus he SA  < the NOT-
mal COUTISEC ofEvents trouble whatsoever and fact fully expected It be exercised
by the papbaCYy 4S head of the COMMUNITY, wıth theethat have already been
mentioned about specıal and controlling CIrCcumMstances and condıtions ere could
Nıcholas of usa theory fit wıth thıs tradıtion?

11{ usa and Consensus
The key word usa De roncordantia catholica WwWAas of COUTSC LOMNSENSUS, He used IT

INany and Ian y that Just enumerate them would be er-
minable task?6 TIhe other UNASC that went wıth thıs term that of the body
42 Mansı D 5830 „PTIO teformatione et uUuN1ONC dictae ecclesi1ae Capıte et embris fiıenda Thıs [EXT later
went ALBUC that the councıl Can NOL be an 15 NOLT be dissolved untiıl the complete eliminatiıon ofthe
eXISUNg schism and until the Church reformed in faıth and morals head anı members; „Item quod istud
SACTUmM Concılium NO debet dissolvı dissolvatur ad perfectam CXSUIPS.CIOHCITI praesentxs
schıismatis et ecclesia SITt teformata fide et oribus capxte et embris Mansı, 27 580
The LEXT VO der ardt 111 81 spoke addition of the obligation of obedience from al]
that the councıl decided the atters of faıth extirpation of the schısm anı reform of the church head
and embers
(n March 30 the councıl outlined 1fs fe4a4son ftor xXistence (Mansi 2 1585 586) „PIO exstirpatione praesentxs
schismatıs E uUuN1O1NC et reformatione Ecclesiae UDel Capı TE et membris fienda The FEXT went af-
1rm then the duty of all towards concıilıar dec1isions these atters There dispute VCT hat Zaba:
rella read and omıtted from thıs text the general SCS5101 that day Mansı 27 591 r epeats these phra-
SC5 1th s10)091° slıght changes whiıch INay ave SOINC signıfıcance For discussion of these ditfferences SCC mM Y
artıiıcle The Decree Haec Sancdta and Cardinal Zabarella ote 29 above
33 The councıl 1fs declaration of authority made the clear ink that order attaın the earth for
INneN of good 111 that had een divinely promised the Church of God it Was NO actıng 1T diıd Theretfo-

the councıl Was represenUung the Church of God and mbodied 1TS authority 1CS decisions decernit
declarat dıffinit, ordinat it continued wıth the observation that the flıght of John had WdYy/
paired 1ts authority and integrity femanet Su2 integritate etd Mansı 27 580
34 The LEXT ot Haec Nancdtad went directly from the phrase havıng authorıity immediately from Christ 1CS

of the duty of all offer obedience 1fSs decisions, Matter what dignity OTr Status ON m1g POS
SC55 ONEC w24s then offering obedience the COMUIN£S from Christ; „potestatem Christo 1LINMME-
diate habet, CUul quilibet CULUSCUMIGU STAatus vel dignitatis, 1am 51 papalıs CXISTAL, obedire enetur. Later 1T

listed those oblıgated heed the councıl’s as „quod UICUMILGUC CULUSCUMU! conditionis, sSta-
CuS, dignitatis, et1am 51 papalis, Mansı, 590- 591
5 TIhe CXPICSSIONS „general reform“ and „reform of head and embers WEIC hotly disputed PO1NTSs at C.Oon:
StanCce and NS ver which Zabarella TEW consıderable 1fe ubOnNn himself for hıs aACL10NS their regarı Hıs
judgement that thıs key ecti0on ofthe L(EXT there existed problem inherent the ambiquity ofıts langua:
C has een vindicated by history; SCC The Decree Haec Sancta and Cardinal Zabarella, 1/1 172 E3

The very title of Cusa MC thıs subject the emphasıs which he placed agreemenNtTt (con-
SCNSUS) hıs discussion ofa councıl In developing the essentials of general councıl he requıred that ecC1-

be made concordantı sententia If thıs quality WEIC present then the councıl W 245 actıng under the ZUulL
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and in thıs usa was the eir the whole medieval tradıtion that went back through
the Age of the athers the writings ofSt Paul??. usa made explicıt the ink between
these [WO images in his term ConcCordantia, LE that it 15 ı  CNe agreement of the parts,

in each member and whole, that made the body one>$ He added
FfeOver that it precisely thıs agreement Da  that elevated the individual, for „each ofthe
aithful who does .Od’s 1l 15 made ONC spirıt wiıth Hım through CONSECHNSUS“S9. Another
model which usa Iluded selected ftrom St. Jerome who earlier had drawn the
picture of arnı y which had commander who exercised 1n himself the CONSENSUS of
a]_140 Thıs last image fitted ell wıth (C:usa’s thought pattern Since maJjor influence
hım Was the writing of Pseudo-Dionysius the celestial hierarchy“*!. For usa there-
fore CONSENIUS did NOT of ıtself involve OTLr iımply that existing orders Or differences WEeICc

abolished OL uniımportant“; rather hıs 1ıdea demanded the interchange and cooperatiıon
wıthıin the existing body®? One hasbetween QTOUDS and individuals  AT A OE N SSa of different  NS status  BL ET N

SCC usa working MOIe from E En  the Bastetn tradition in thıs regard rather than the WCS-

dance of the Holy Spirit; SCC Nicolaı de Cusa, Opera IMMNLIA. X1I1V. De Concordantia Catholica edited by Gérhatd
Kallen 1in ;ols. (1959-1965), henceforth cited Cusa, DDC, wıth the respective volume, secti1on an pasc
references, 4S 1n thıs Cas«l, 1L E IO% and /8, 105 (‚usa cited another form of thıs eXxpression from the
Eıghth Councıl at Constantinople, „OMNCS concinentes et consentientes,“ 80, 106. He concluded that Au a d  PE - e a d
of the prerequisites for councıl Al the MOSLT important DCOMMUNIS omn1um sententia,“ 1bid.,
106. The actual term CONSCNSUS appCars ManYy times and in Var1Ous forms aM eXpressiONs that only few
examples could be given: UN1CO concordantı consensu,“ (p 135} Adie cConsensu,“ (p. 136); „pCI accepta-
tiıonem et SUM SCUu consensum, ” (p. 137); C: hoc requirt CONSCNSUMN pEer SUM et acceptationem,” (p
138); „Consensione nostra, “ (p 138); „d communi CONsENSU, “ (p. 144); c tacıto perm1ss1voand in this Cusa was the heir to the whole medieval tradition that went back through  the Age of the Fathers to the writings of St. Paul?’. Cusa made explicit the link between  these two images in his term coxcordantia, i.e., that it is the agreement of the  SE  ‚parts,  agreement in each member and as a whole, that made the body one’®. He added mo-  reover that it was precisely this agreement that elevated the individual, for „each of the  faithful who does God’s will is made one spirit with Him through coxsenxsw“3?. Another  model to which Cusa alluded was selected from St. Jerome who earlier had drawn the  picture of an army which had a commander who exercised in himself the comsexsus Of  all“°. This last image fitted well with Cusa’s thought pattern since a major influence on  him was the writing of Pseudo-Dionysius on the celestial hierarchy“!. For Cusa there-  fore consensus did not of itself involve or imply that existing orders or differences were  abolished or unimportant“?; rather his idea demanded the interchange and cooperation  nr  er  S  within the existing body®. One has  between groups and individuals of different status  E  ——  to see Cusa working more from the Eastern tradition in this regard rather than the wes-  dance of the Holy Spirit; see Nicolai de Cusa.‚ Opera omnia. XIV : De Concordantia Catholica edited by Gérhatd  Kallen in 3 vols. (1959-1965), henceforth cited as Cusa, DDC, with the respective volume, section and page  references, as in this case, II: 77, p. 103, and 78, p. 105. Cusa cited another form of this expression from the  Eighth Council at Constantinople, „omnes concinentes et consentientes,“ II: 80, p. 106. He concluded that  |  of all the prerequisites for a council by far the most important was:  ELE  communis omnium sententia,“ Zbid.,  P-  106. The actual term consensus appears so many times and in various forms and expressions that only a few  examples could be given: „ex unico concordanti consensu,“ (p- 135); „de consensu,“ (p. 136); „per accepta-  tionem et usum seu consensum,“ (p. 137); „cum hoc requirit consensum per usum et acceptationem,“ (p.  138); „consensione nostra,“ (p. 138); „a communi consensu,“ (p. 144); „a tacito permissivo CONSeNSUu ... nullo  praecedente consensu,“ (p. 145); „de omnium concordia,“ (p- 147); „ex divina ordinatione et electione sive  consensu subiectorum,“ (p. 153); „concordia et consensus,“ (p- 159); „universali consensu,“ (p: 159). Tobe  X  sure Nicholas’ ideas on consensus have to be seen in their medieval context and not simply identified with  modern ideas on this topic, as Watanabe has pointed out,  E Lnnn  p 38.  S  37 Scholars who have developed this theme from varied perspectives are Otto Gierke, Ernst Kantorowicz,  Henri DeLubac and Brian Tierney in the studies cited in note 11 above. From different perspectives see also:  E. LEwıs, Organic Tendencies in Medieval Political Thought: American Political Science Review 32 (1938) 849-  876; G. B. LADNER, Aspects of Medieval Thought on Church and State: Review of Politics 9 (1947) 403-422.  38 DCC, 1:20, p. 44, „ad unitatem concordantiae;“ „necesse est ergo concordiam illam esse in uno et pluri-  bus.“ J. WOHLMUTH, Verständigung in der Kirche. Untersucht an der Sprache des Konzils von Basel (Tübinger  Theologische Studien 19) (Mainz 1983) presents a detailed study of the process by which such agreement was  achieved at Basel. He treats the relation of the principle of majority rule to the right of minority, agreement  seen more as process rather than the final achievement, agreement as gift of the spirit. In particular he consi-  ders the views of Johannes de Segovia in comparison with those of Nicholas of Cusa and a most useful  section is its extensive treatment of the vocabulary of agreement and its forms.  39 DCC, 1:22, p. 44: „quisque fidelis faciens voluntatem Dei unus spiritus cum eo efficitur per consensum.“  —  ©’DCCAS6- p S6 chtexereitus  ibi capitaneum constituit et ille tunc omnium consensum in se gestans.“  Yl  Srsto Dionyalus SickunD, p 3, dieeusies Paendo Dionyslus and  z  SCusses Fseudo-. 101'1}’Si1.15 anı no“-  4 DCC, 1:34, p. 54, where Cusa refers to Dionysius. SIGMUND, p. 45  tes that Cusa questioned the traditional belief that this writer was the same Dionysius mentioned in the New  Testament. Sigmund also points out that in Cusa’s library there were a number of translations of and com-  . 46; see also WATANABE, p. 31-32. BLACK, Monarchy and Community, p. 103, argues  \l  mentaries on Dionysius  that Cusa’s later papalist position was grounded in this Neo-Platonic strain of thinking.  42 SIGMUND, p. 132; WATANABE, p: 39 and n. 11, 13.  43 SIGMUND, p. 55-56, sees Cusa as influenced by Hugh of St. Victor in this section.  165nullo
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subiectorum,“ (p. 153); „concordia et cConsensus,“ (p 159); „universalı consensu\‚“ (p 159) TIo be
S1116 Nıcholas’ ideas CONSCNSUS ave tO be SCCI1 1in theıir medieval context and nNnOTt sımply identified wıth

thıs topic, as Watanabe  A RE has poin  ATrated
37 Scholars who Aave developed thıs theme from variıed perspectives AIC (Itto Gierke, Ernst Kantorowicz,
Henrı DeLubac and Brıan Tierney 1n the studies cited 1in ote 11 above. TOM different perspectives SCC also

LEWIS, Organıc Tendenctes IN Medieval Political T’hought: Ameriıcan Polıitical Scıence Review 32 (1938) 849-
876; LADNER, Aspecks of Medieval T’hought Church and State. Review of Polıitics (1947) 4023-422.
58 He 1:20, 44, „ad unıtatem concordantiae;“ „NECCECSSC est CLSO concordiam 1lam CS55C in un et plurı-
bus,“ J. W OHLMUTH, Verständigung IN der Kırche. Untersucht der Sprache des Konzils von Basel (Tübinger
Theologische Studien 19) (Mainz 198 presen detailed study ofthe PTOCCSS Dy whiıch such agreement w45

achieved at Basel He treats the relation ofthe princıple of majorıty rule the right of mıinority, aQTı
sceecn MOTIeC PTrOCECSS rather than the final achıevement, agreemen 4S gift of the spirit. In particular he CONSI1-
ers the VIEWS of Johannes de Segovia in Comparıson wıth those of Nıcholas of Cusa and MOST useful
section 15 1ts extensive treatment of the vocabulary ot agreement and 1ts forms.
59 44 „qUISGU! fidelis facıens voluntatem De1i NUu5S CU! efficıtur peL consensum.“ —
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46 SCC also \WATANABE 21-32. BLACK, Monarchy and Community, 103, argucs \mentarıies Dionysius
that Cusa’s later papalıst position was grounded 1N thıs eo-Platonic straın of thinking.
42 SIGMUND, 32 W ATANABE, 39 and 1E 15
43 SIGMUND, 55-56, Cusa 45 influenced by Hugh of St. Vıctor 1n thıs section.
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tern*4 real usa ONSEHNSMS NOLT strictly speaking construed from the jJuridi
cal and CANONILSTE1IC mode but rather 15 be SCCMH 4S part of the Eastern pneumatological
tradıtions?>

©  O Ihe influence of the Eastern tradition usa ell enough known NOt FEQUILE
much elaboration, especlally h1s later career416 But CvVCnN thıs early of hıs ıfe
us2a Cal IMNOTC eAastern than CANONIST1IC Thus, for exam ple, he defined general
councıl ı the SadIlıc WdY 4S the Eighth Ecumenical Councıl had definedONC, e) made
u of the five patriarchates*/ the pentarchy 4S it called*® Thıs definition WAas fur-
ther OL elaboration of hıs earlier definition 6öf general councıl definition
whıch had been INOIC estern and CANONIST1IC councıl 15 of the pOpC

the bıishops“? Not CAaNONISTtS agreed wıth usa definition>° but INOTEC

the us2a would Aave agreed wıth the CAaNONISTItS who stressed that for councıil

SIGMUND 127 128 One indıication of the MOIC Eastern and Neo-Platonic Straın (‚usa thinking
would be that by Cusa day an for 5SOMNNC UuUme before thıs Tıters had MOSLT commonly spoken about dualı
ST1IC scheme OL dichotomy, body--Soul, IMDENLUM--Sacerdotium, whereas (usa could still WT of SPACL, soul and
body, UMDartıte pEIrSSpECLLIVE, DCE: 34, He then went hıs ection ofthe C1ite Gregory of
Nazıanzen, 3
45 Thıs Eastern aSp! ECT of Cusa hought has een exemplified Man y Ways SCC BILANIUK Niıcholas
of CUusa and the Councıl of Constance Proceedings ofthe Patrıstic Medieval and Kenatissance Conterence vol
(1977) (Villanova University) 59 76 at 65 Bilaniuk later incorporated thıs artıcle collection, Studies
Eastern Christiantty vol (München Toronto 1982 which he CONTtrAasts and the Fastern and
Weestern tradıtiOons „The Monk 4a Pneumatophor the W rıtıngs of St Basel the (sJreat

On thiıs SE BIECHLER The Religi0ous ANZUAZE of Nicholas of CuSsa (Missoula Ontana 1975
47 DG 75 100 See also 35 112 113 where (‚usa DaVC three historical elements of the general
councıls ofthe past (1) de Romanı pontificis (2) alı1ıarum patrıarcharum (3) „PCITO-
res.
48 BILANIUK, Nicholas f Cusa, 61, and W ATANABE, 76 and 107 where reference i the Eıghth
General Councıl AL Constantinople.
49 DCC 69, 023 (usa would Aave shared thıs 1CW wıth medieval figures such 45 Gerson SCC MOR
ALL y erSon and the Great Schism (Manchester 1960) 87 103 and wıth IO rfecent scholars such 4S  n Joseph
111 and Hubert Jedin (JILL has presented his 1CW The Representation of the Universitas Fidelium the C,0UN-
cls of the Concıliar Period Cuming and Baker eds Councıls and Assemblies Studies
Church Hıstory (Cambridge 1971 177 195 and The (‚ ANnONISES and the Councıl of Constance Orientalıa Chrı
sti1ana Periodica 32 (1966) 528 535 and JEDIN ın Bischöfliches Konzil oder Kirchenparlament? ?Ind (Basel 1  5
CSp Y-10 W atanabe cited [WO predecessors of (usa who AT generally viewed 45 part ofthe concıliar tra-
dition and yet who did not what constituted general councıl For Guilielmus Durantis (Duran-
dus) the early fourteenth CENTLULCY councıl Was assembly ofthe bishops (p 25) whiıle for Conrad of
Gelnhausen the OPCNINS ofthe Great Western Schism 1T Was nOot Just meeWnNg ofthe bishops 81
and I, ITJohannes de degOVIa, CONtempoOrary ofCusa at the Coucıl of Basel, argued that the councıl Was

assembly ofbishops andı11 his 1CW 1t WAas thıs ep1iscopal character ofthe councıl that HaVC it authority; SCC

LACK, Monarchy andNNLLY,
U Zabarella presumed that bishops would COMNC councıl and stressed theır obligation attend councıl
when called C(‚omm ad Fol G1ra In siımiılar INannNeLr he took it for granted that usually COH-
voked general councıl SCC In Clem Prohemium (Rome 1477 Fol 5V8 But Zabarella stopped at
thıs level NOT did he SCC councıl 4S sımply meeting ofthe POPC wıth the bishops Rather for him councıl
Was the body which represented the whole Church anı exercised 1tSs authority, De sciısmate Fol 1177 See
also the *[*WO artıcles CardinalZabarella ÖN Papal and Episcopal Authority, and FYAnciScHS Zabarella ( 360-141 79
'ApAC), Communitty and L ımitations Ubon Authority, cited ote 24 above.
To be SUTC (usa 41sSO mentions the definition of councıl 4as constituted by the PpODC OTr his legate meetMng
wıth all the bishops, DGE. I169, 93, but Cusa ıke Zabarella went beyond thıs and explicitly cited ıIt 4S

sufficient, DG 1170, 94, „Tamen aeC dıiffinitio forte NOn est sufficiens.“
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be truly general it MUSt be representative of the whole church>!, and therefore the
other patriarchates (besides Rome) had be pr EeseNL else it would NOT be truly FE-

presentative. In thıs definition usa rejected the and papalıst view that what
determined general councıl W: 1ts convocatıon by the pope?*. usa Sal that be
SUIC there really could NnOtTt be general councıl wıthout being called by the legıtımate
authority??, but th1s 1n iıtself W 4S NOT sufficient; there had also be the representative
character. usa admıitted that ONEC would NOT necessar1ly have wait for
come?*; it WAas sufficıent that had been summoned and that INalıy WEeEeIC present”?”?.
Thıs 1idea led usa hıs NEXT major element he sketched hıs description of genera„l_ T  en

DG IS 100
52 BIECHLER has pointed Out that (usa w245Ss proud of hıis identity CN canonı1st, The Religi0us ANZUAZE of Nicho-
[as of Cusa, 3, and 45 trained canonıst ( usa naturally stated hat councıls WEIC normally celebrated by the
DOPDPC, he sed the word „regularıter“ in th1is CONTEXT, PE 11:72, But later (‚usa siımply stated that he
did NOT think that the authority of a council should be placed 1ts convocatıon, 11:75,  VLE VL 100, „Unde in con-
vocatiıone V1im concılı! NO bonend: Here (‚usa and Zabarella would ave een 1n close agreement
and 1in fact another member of the Councıl of Basel, Johannes de Ragusa, presented the 54d111C point of view
and almost the SaMlec words 45 Cusa, ON PULO MasnNanı V1im 1in convocatiıone concılıı ponendam, dum:
mOodo patres ecclesiae convenlant, qui universalem eccles1am repraesentant, ” 1N KRÄMER, Die ekklesiologi-
sche Auseinandersetzung die wahre Repräsentation auf dem Basler Konzil: VDer Begriff der Repraesentatio 1M
Miıttelalter. Stellvertretung, Symbol, Zeıichen, Bild, hrsg. VO: Albert Zimmermann (Miscellanea Mediaeva-
I1a (Veröffentlichungen des Thomas Instituts der Universität Köln) Berlın 1971 202-257/ at Z2F
anı 79
; (usa admitted that the early councıls had een summoned by the,DeG 11:73, 98, but in these
he still Sa  < the of papal authority 4S presiding at the councıl and argued that ıthout thıs there
would AaVve een general councıl and nothing would be done, 99,
54 In his al  u (_usa stated that reasonable time should be granted toAla those summoned COIHC

the councıl, although he adds realistically that the councıil athers did NnOt Aave and could not wailt for all
chow DE, H:73; 100, „exspectandı Sunt patres, licet NO OMNECsS necessar10 exspectentur.” Zabarel-

Ia had also written that it would be sufficient ıf the major part of those summoned had appeared. Segovia AT

Base] followed Zabarella 1in this STrESS the major part 45 sufficient, BLACK, Monarchy and Community,
On this point both (usa and Zabarella would SCCIMN dıstance themselves from the 1E W of William ofOck:
ham who aD DCAaIs Aave required unanımity for aAlLY decision hat would be truly binding and representati-

of the faıth of the whole Church. In this then Ockham would not stand 4S true conciluarıst for he

& would reject the claım of the general council represent the whole Church and 1ts claım exercCıIse the

POWCIS of the whole Church; SCC B. LIERNEY, Ockham, The Conciliar T’heory, andthe C Aanontsts in hıs Church Law
and Constitutional T’hought IN the Middle Ages (London 1979 art XI, 40-70, at On another point ear

the concıliarists, whether general councıls WEIC unfaıling, ILRYGVE SKARSTEN has pointed Out that her-
d’Ailly Was closer Ockham this questi1on S1ince he Sa  < only the whole Church 4S unfailing, T’he Origin

of Conctliarism 4S Reflected IN Modern Histortography: Lutheran Quarterly 19 (1967) At 299 See also
S ALEMBIER, The Great SChLSM of the West (London 1907) 287 Skarsten then went tO summarıze the obser-

vatıon made by Tierney in the article Just mentioned that there was simple line of continulty of canon1sts,
Ockham and concıliarısts, for „when Ockham parted COMpaNYy wıth the Canon1sts, the concılıarısts in theır
turn parted COMDaNYy wıth Ockham.“, 307 and 5} In another study, From Thomas ofork William of
Ockham. The Francıscans and the Papal Sollicitudo OMNLUM ECCLESLATUM 50-13 607-658 1n C OoMUNLONE inter-
ecclestale, Collegtalita Primato ECumen1smo. (Acta C onventus Internationalıs de Hıstoria Sollicitudinis Om:
1um Ecclestiarum. Romae 1967 (Communio 12139 edited by losepho d’Ercole and Alphonso Stickler
(Rome 1972), at 655, Tierney denties that Ockham Can be considered in anıy Way concıliarist. ]. ]} RYAN,
The Nature, SIuCture and Function of the Church IN William of Ockham (ZAR Studies 1n Religion 16) (Misso-
ula.  ‚9 Montana 197 LZ°13; 50'311 34, would wiıth thıs assessment S$1nCce Ockham would NOTt allow allıy
body adequately repr' esenNL the whole community of the faithful.} ] DCC, 175 101, „quon1am sufficıt plures C655C et vocatos.“
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councıl. He stated that 1n general ONC should stand Dy the posıtıon helci Dy the Ian y fa-
ther than Dy the few, but still numbers WEIC NOT the decisive element>®©. The critical ele-

WEIC rather that there be NNE:  9 freedom, and finally unanımity?”. ese C”
sent1al ingredients WEeTEe repeated and drummed Oome OCCAS1IONS
throughout the Dy ( usa?®. He showed that councıls which lacked these qualities
should be and had been rejected in the past He cited 4S example the Second Councıl
ofEphesus hıch admittedly had the PIODCI convocatıon and the of the dele:

of the pOpPpC but whıch failed because lıberty and agreement WEeTIC lacking 1in 1t>2.
Although usa influenced Dy the Eastern tradıtion, StT1 he writing 4S Wes-
terner and for the Latın world and usa put STrESS the posıtion of the pap
CY in council6®. There could NnOTt be general councıl wıthout the particıpation of the

HCS 11:76, 101-102, „Potius en1ım S1 Statur, quod pluribus quam quod paucioribus dictatur,council. He stated that in general one should stand by the position helci by the many ra-  ther than by the few, but still numbers were not the decisive element>®. The critical ele-  ments were rather that there be openness, freedom, and finally unanimity?’. These es-  sential ingredients were repeated and drummed home on numerous Occasions  throughout the tract by Cusa?®. He showed that councils which lacked these qualities  should be and had been rejected in the past. He cited as an example the Second Council  of Ephesus which admittedly had the proper convocation and the presence of the dele-  gates of the pope but which failed because liberty and agreement were lacking in it°.  Although Cusa was influenced by the Eastern tradition, still he was writing as a Wes-  terner and for the Latin world and so Cusa put great stress on the position of the papa-  cy in a council®, There could not be a general council without the participation of the  56 DCC, 11:76, p. 101-102, „Potius enim si statur, quod a pluribus quam quod a paucioribus dictatur, ... et non  est numerus adeo necessarius sicut libertas et unanimitas.“  >7 DCC, 11:76, p. 102, „libertas et unanimitas.“ Cusa had earlier, p. 101 spoken of the need for open and frank  discussion, and for freedom of speech at the council, „quisque liberalem loquendi habeat facultatem cum li-  beralitate loquendi.“  >8 Cusa mentioned these on numerous occasions in his tract; e.g., openness: DCC, 11:77, p- 103, „non secrete  sed publice“; freedom: DCC, 11:73, p. 102, „liberrima detur audientia,“ 11:78, p. 105, „in summa libertate lo-  quendi,“ 11:81, p. 107, „libera omnium audientia“; /nanimity: 11:77, p. 103, „concordanti sententia,“ 11:78, P-  105, „ex una concordantia,“ „unanimitate et concordia.“  » DCC, IL. 82, p. 110, „defecit libertas et absque concordantia ... fuit erronea decisio.“  © DCC, 1L85, p. 112-113. Here Cusa repeated his earlier assertion that the three elements traditionally in the  composition-convocation of a universal council were: (1) „de consensu Romani pontificis“ (2) „ac aliarum  patriarcharum“ (3) „per imperatores“. Now he added that the object of the council was a fourth element:  „super articulis fidei.“ In their respective experiences both Cusa and Zabarella found themselves confronted  by the extreme case of a council meeting without or actually in opposition to a pope. For somewhat obvious  reasons this possibility had never drawn much attention in the earlier canonistic tradition. Constance had is-  sued Haec Sancta (April 6, 1415) soon after John XXIII had fled the city in,order to proclaim to the world that  his departure had in no way impaired the authority of the council. The future Eugenius IV with whom Basel  would have difficulties was not at Constance at this time but rather with Gregory XII; see A. VAGEDES, Das  Konzil über den Papst? Die Stellungnahmen des Nikolaus von Kues und des Panormitanus zum Streit zwischen dem Kon-  zil von Basel und Eugen IV. 2 vols. (Paderborner theologische Studien 11, Paderborn 1981) 1:70.. Basel was fac-  ing the situation of an absent and increasingly hostile Eugenius IV who was bent on undermining and des-  troying the council and its effectiveness. These two moments in history and what transpired have been des-  cribed in (a) for Constance, the studies mentioned in note 1 above; see also After Six Hundred Years: T'he Great  Western Schism, Conciliarism and Constance: Theological Studies 40 (1979) 495-509; G. ALBERIGO, Chiesa Conci-  Hiare. Identita e significato del conciliarismo (Istituto per le Scienze religiose di Bologna, Testi e ricerchi di  Scienze religiose, 19) (Brescia 1981) provides a detailed discussion of both Constance and Basel and copious  bibliographical references. (b) for Basel, the most recent and very useful studies by G. CHRISTIANSON, Cesa-  rini. The Conciliar Cardinal;  n DL  W.  KRÄMER, Komsexs und Rezeption, Verfassungsprinzipien der Kirche im Basler  Konziliarismus (Beiträge zur Geschichte der Philosophie und Theologie des Mittelalters, 19) (Münster  1980); J. WOHLMUTH, Verständigung in der Kirche; A. V AGEDES, Das Konzil über dem Papst?; J. W. STIEBER, Pope  Eugenius IV, The Council of Basel and the Secular and Ecclesiastical Authorities in the Empire: The Conflict over Au-  thority in the Church (Studies in the History of Christian Thought 13) (Leiden 1978).  One problem in any discussion of these medieval councils is that many of the canonistic writings on councils  and even decrees by councils contain an inherent ambiguity since the documents (whether deliberately or  not is not always clear) do not in every case clarify what they meant by the word council, i.e., with the pope,  apart from the pope, etc. in the contexts in which the word appears. On this see: B. TIERNEY, Hermeneutics and  History. The Problem of Haec Sancta, in Essays Presented to Bertie Wilkinson, ed. by T. A. Sandquist and M. R.  Powicke (Toronto 1968) 354-370, and his ‚Divided Sovereignty‘ at Constance. A Problem of Medieval and Early  Modern Political Theory: AHC 7 (1975) 238-256; see also the excellent works in this direction by H. Rızp-  168et 8{0)
est NUumMerus adeo necessarıus sicut libertas CL unanımıtas.“
3L DGE:; 11:76; 102, „libertas et. unanımıtas.“ (usa had earlıer, 101 spoken ofthe eed for OpCN an frank
discussion, and for freedom of speech AL the councıl, „quisque lıberalem loquendi habeat facultatem ( U 11
beralitate loquendi.“
5 ( usa mentioned these OCCAS1ONSs 1N hıs8C, OPENNESS/ DE HE 103, B  U secrete
sed publice“; freedom: GE 1:73,; 102, „liberrima detur audientia,“ H78 105, SM libertate lo-
quendi,“ 11:81, 107, libera omnıum audientia“; uUNANIMILEY! 11:77, 103, „COoncordanti sententi1a,“ 11:78,
105, u11la concordantia,“ „unanımitate et concordia.“

DGC,; XE ö2 110, „defecit lıbertas et absque concordantiacouncil. He stated that in general one should stand by the position helci by the many ra-  ther than by the few, but still numbers were not the decisive element>®. The critical ele-  ments were rather that there be openness, freedom, and finally unanimity?’. These es-  sential ingredients were repeated and drummed home on numerous Occasions  throughout the tract by Cusa?®. He showed that councils which lacked these qualities  should be and had been rejected in the past. He cited as an example the Second Council  of Ephesus which admittedly had the proper convocation and the presence of the dele-  gates of the pope but which failed because liberty and agreement were lacking in it°.  Although Cusa was influenced by the Eastern tradition, still he was writing as a Wes-  terner and for the Latin world and so Cusa put great stress on the position of the papa-  cy in a council®, There could not be a general council without the participation of the  56 DCC, 11:76, p. 101-102, „Potius enim si statur, quod a pluribus quam quod a paucioribus dictatur, ... et non  est numerus adeo necessarius sicut libertas et unanimitas.“  >7 DCC, 11:76, p. 102, „libertas et unanimitas.“ Cusa had earlier, p. 101 spoken of the need for open and frank  discussion, and for freedom of speech at the council, „quisque liberalem loquendi habeat facultatem cum li-  beralitate loquendi.“  >8 Cusa mentioned these on numerous occasions in his tract; e.g., openness: DCC, 11:77, p- 103, „non secrete  sed publice“; freedom: DCC, 11:73, p. 102, „liberrima detur audientia,“ 11:78, p. 105, „in summa libertate lo-  quendi,“ 11:81, p. 107, „libera omnium audientia“; /nanimity: 11:77, p. 103, „concordanti sententia,“ 11:78, P-  105, „ex una concordantia,“ „unanimitate et concordia.“  » DCC, IL. 82, p. 110, „defecit libertas et absque concordantia ... fuit erronea decisio.“  © DCC, 1L85, p. 112-113. Here Cusa repeated his earlier assertion that the three elements traditionally in the  composition-convocation of a universal council were: (1) „de consensu Romani pontificis“ (2) „ac aliarum  patriarcharum“ (3) „per imperatores“. Now he added that the object of the council was a fourth element:  „super articulis fidei.“ In their respective experiences both Cusa and Zabarella found themselves confronted  by the extreme case of a council meeting without or actually in opposition to a pope. For somewhat obvious  reasons this possibility had never drawn much attention in the earlier canonistic tradition. Constance had is-  sued Haec Sancta (April 6, 1415) soon after John XXIII had fled the city in,order to proclaim to the world that  his departure had in no way impaired the authority of the council. The future Eugenius IV with whom Basel  would have difficulties was not at Constance at this time but rather with Gregory XII; see A. VAGEDES, Das  Konzil über den Papst? Die Stellungnahmen des Nikolaus von Kues und des Panormitanus zum Streit zwischen dem Kon-  zil von Basel und Eugen IV. 2 vols. (Paderborner theologische Studien 11, Paderborn 1981) 1:70.. Basel was fac-  ing the situation of an absent and increasingly hostile Eugenius IV who was bent on undermining and des-  troying the council and its effectiveness. These two moments in history and what transpired have been des-  cribed in (a) for Constance, the studies mentioned in note 1 above; see also After Six Hundred Years: T'he Great  Western Schism, Conciliarism and Constance: Theological Studies 40 (1979) 495-509; G. ALBERIGO, Chiesa Conci-  Hiare. Identita e significato del conciliarismo (Istituto per le Scienze religiose di Bologna, Testi e ricerchi di  Scienze religiose, 19) (Brescia 1981) provides a detailed discussion of both Constance and Basel and copious  bibliographical references. (b) for Basel, the most recent and very useful studies by G. CHRISTIANSON, Cesa-  rini. The Conciliar Cardinal;  n DL  W.  KRÄMER, Komsexs und Rezeption, Verfassungsprinzipien der Kirche im Basler  Konziliarismus (Beiträge zur Geschichte der Philosophie und Theologie des Mittelalters, 19) (Münster  1980); J. WOHLMUTH, Verständigung in der Kirche; A. V AGEDES, Das Konzil über dem Papst?; J. W. STIEBER, Pope  Eugenius IV, The Council of Basel and the Secular and Ecclesiastical Authorities in the Empire: The Conflict over Au-  thority in the Church (Studies in the History of Christian Thought 13) (Leiden 1978).  One problem in any discussion of these medieval councils is that many of the canonistic writings on councils  and even decrees by councils contain an inherent ambiguity since the documents (whether deliberately or  not is not always clear) do not in every case clarify what they meant by the word council, i.e., with the pope,  apart from the pope, etc. in the contexts in which the word appears. On this see: B. TIERNEY, Hermeneutics and  History. The Problem of Haec Sancta, in Essays Presented to Bertie Wilkinson, ed. by T. A. Sandquist and M. R.  Powicke (Toronto 1968) 354-370, and his ‚Divided Sovereignty‘ at Constance. A Problem of Medieval and Early  Modern Political Theory: AHC 7 (1975) 238-256; see also the excellent works in this direction by H. Rızp-  168fuıt CITONCA decisio.“
HE, 11.85, 112- 15 Here (usa repeated his earlıer assertion that the three elements traditionally 1in the

COmMpOS1It1ON-CONVOCAtION of unıyversal councıl WLG (1) „de Romanı pontificis“ (2) „AC aliarum
patrıarcharum“ (3) „PCI imperatores“. Now he added that the object of the councıl WwW2AsS fourth element:
'artiıculıs fidei.“ In theıir respective experienNCeEs both (usa and Zabarella found themselves confronted
by the extreme Cal ofa councıl meeting wıthout actually 1n opposition POPC. For somewhat obvious
FTCasons thıs possibility had drawn much attention 1n the earlıer canon1ıstic tradıtion. ( onstance had 15-
sued Haec Sancta (April 6, 1415 SOON after John had fled the Cıty in order proclaım the world that
h1s departure had in WaYy impaired the authorıity ofthe councıl. The future Eugenius wıth whom Basel
would ave difficulties WwWAas NOL at Constance at thıs time but rather wıth Gregory AUl; SC V AGEDES, Das
Konzıl her den Papst? Dıie Stellungnahmen des Niıkolaus VON Kues unddes Panormitanus ZU;  S Streit zwischen dem Kon-
71l VON Basel und Eugen ols (Paderborner theologische Studien LE Paderborn 1981 1:70. Basel WAas fac:
ıng the sıtuation fan absent an increasingly hostile Eugenius who WAas ent undermining and des:
troyıng the councıl an 1ts effectiveness. These [WO OMENTS in hıstory and what transpired AVE een des
ceribed in (a) for Constance, the studies mentioned 1n ote above; SCC also After Sın Hundred Y EarSs: The Great
W estern SChtsm, Conciliarism and COnstance: Theological Studıies 40 (1979) 495-509; ÄLBERIGO, Chiesa Conca-
liare. Identita s1ignificato del concıli1arısmo (Istituto PCr le Scienze rel1g10se di Bologna, Testi ricerchi d1
Scienze rel1g10se, 19) (Brescia1provides detailed discussion of both Constance and Basel and COp10usbibliographical references. (b) for Basel, the MOST FeECent and VC] useful studies by CHRISTIANSON, Gesa-
NL. The Concıliar Cardinal; KRÄMER Konsens und Rezeption. Verfassungsprinzipien der Kırche 1M Basler
Konzıiliarısmus (Beiträge Zur Geschichte der Phiılosophie un Theologie des Mıiıttelalters, 19) (Münster1980); J W OHLMUTH, Verständigung IN der Kirche; V AGEDES, Das Konzıl Her dem Papst?; J. STIEBER, Pope
Eugenius IV, T’he Councıl of Basel andthe Secular and EccdlestasticalAuthorities IN the Embire: The Conflict VCI Au
thorıty 1n the Church (Studies 1in the Hıstory of Christian Thought 13) (Leiden 1978
One problem in an y discussion ofthese medieval councıls 15 that INany ofthe CanonIıstic writings councıls
and CVCMN decrees by councıls contaın inherent ambigulity Since the documents (whether deliberately ÖTr
nOot 15 NnOt always clear) do not 1n CAase clarify what they by the word councıil, Lei wıth the POPC,from the POPDC, EtIC 1n the NIEXTS 1n which the word appCAaIs, On thıs SCl TIERNEY, Hermeneutics and
1SE0TY. The Problem of Haec dancta, 1N SAYS Presented I0 Bertie Wilkinson, ed. by Sandquist and
Powicke (Toronto8 354-370, anı his ‚Divided Sovereignty‘ at CONsStANce. Problem of Medieval and EarlyModern Political Theory: AHC (1975) 238-256: SCC also the excellent works 1N this direction by RIED-
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papaCYy 1in SOMIMEC way®! Nevertheless usa added that NOT all papal councıils, LE those 1in
which the pOopC OL hıs egates presided, WEeICcC universal OL general councıls of the whole
church®2. Here usa touched upOoNn question that has emained unsettled, for there 15

agreed upon lısting of the councıls accepted 4S general precisely because there was

and remaıns such ditference of opinion what constitutes general council®?. Agaın
unlike the lateruwhich put definitive character the subscription of concıt-
ar decrees by the pOPC, usa stated that the pODC signed decrees Just ıke other mMenMn-

‘ bers of the council®*, for the force OTL validity of the decree CAamMe NOT from the pOpPpC but

LINGER, Hermeneutische Überlegungen den Konstanzer Dekreten: Das Konzıl von Konstanz, ed. by Franzen
and W Müller (Freiburg 1964) 214-238 and FINK, Z ur Beurteitungen des gro/sen abendländischen SCHLISMAS!
ZiK! 73 (1962) 3235-343, and finally the collections edited by BÄUMER, Das Konstanzer Konzil (Wege der
Forschung 4715 Darmstadt 1977 and Die Entwicklung des Konziliarısmus (Wege Forschung, 279) (Darmstadt
197 and CROWDER, Untty, Heresy and Reform 78-14\ The Conciliar Response the Great Schtism
(Documents of Medieval Hıstory (New ork

DEE: 11:87, F „absque auctoritate sedis apostolicae concilium unıversale essSc NO  - potest.” One MuUuSt

remember that CVCIMN ( onstance 1N spiıte of 1ts bitter feelingss toward John (and the other papal cla
A well) continued deal wıth hım (and the others) and obtained John’s agreement aCCept 1in ad:
theır decision in h1Ss regard and thus they obtained his abdıcation and resignati1on when they demand-

ed that he be deposed. similar P8tt€l' n w245 equaliy successful ith Gregory X11 anı only Benedict X I11 D
mained recalcıtrant which earned hım the tle of modern book him by GLASFURD, The Antipope

(Pedro de UNd 1342-1423) Study 1n Obstinacy (New ork 1965
62 DGE: 11:87, LL 5e: NO  > sequitur: ubı praesidet papa in concılıo vel e1Ius legatus, 1bi est universale
concılıum universalıs eccles1iae.“ Here Cusa would disagree wıth the 1eW of hıs MLOTIC papalıst CONtemMpOTAaLY,
Heinrich Kalteisen, who placed the authority of concılıar decree in the assent ofthe pOPpPC, SCC KRÄMER,
Die eRklesiologische Auseinandersetzung TÜ
63 Ihe est discussion of thıs question remaıns the study by FINK, Konzilien-Geschichtsschreibung IM
Wandel: Theologıie 1M W andel. FestschriftZ 150 jährıgen Bestehen der kath Fakultät al der Universität
Tübingen 17-19 (Tübinger theologische Reihe (München 7 179-189; SG€ also the COM by

IHOMSON, Popes and Princes 141A Polıtics and Polıcy in the ate Medieval Church (London
1980

Cusa discussed the SySstem ofsignıng the decrees of councıl which had varied at different councıls, DE
11:86, 113-114 an 11:94-95, 125 Controversy at ONC A, had developed at Constance how decrees
WEeEeIC be iSssued: 1N the amnl of the pOPC, 1n the ame ofthe councıl, ofthe DPOpC with the councıl agreeing,
CIa REn LENNE, Der AAA literarısche Kambf auf dem Konstanzer Konzıil IM November und Dezember 41 28

(1914) 2-40. 61-86, at 84-86. hıs seemingly mınute point wa of SOMEC ımportance in establishing author-

Ity. In similar mManner in the centuries prior (‚onstance had issued decrees which the cardınals
had added their sıgnatures, thus g1ving the decision greater importance and prominence; KATTER-
BACH and PEITZ, Die Unterschriften der Pähste und der Kardındle In den ‚Bullae Magores‘ VON 11 his 14. Jahr-
undert: Studi Testi1 40 (Miscellanea Fr. rlie IV) (Rome 192; 177-274 Canonists such as Zabarella had
drawn from thıs tradition and other canonıstic OUTrCEes such ideas 45 that the pOpPC MUSt consult wıth the CAFE-

dinals; WEeTIC NOLT AaCT Sser10us atters apart from the cardınals; if pOpC acted wıthout consulta-
t1on of the cardınals it was be presumed that he did Out of malıce and h1s actıon Wa> be invalidated;
for Zabarella’s teachings the specıtal bond between the pOpC and the college of cardinals, SCC Comm, ad

Fol IS LECLER has studied the expression that they WEeIC part ofthe body ofthe pOPC, Pars C,0r-

ports abDaepapacy in some way“!, Nevertheless Cusa added that not all papal councils, i.e., thosein *  which the pope or his legates presided, were universal or general councils of the whole  church®, Here Cusa touched upon a question that has remained unsettled, for there is  no agreed upon listing of the councils accepted as general precisely because there was  and remains such a difference of opinion on what constitutes a general council®. Again  unlike the later arguments which put a definitive character to the subscription of Conci-  liar decrees by the pope, Cusa stated that the pope signed decrees just like other mem-  ybers of the council®, for the force or validity of the decree came not from the pope but  LINGER, Hermeneutische Überlegungen zu den Konstanzer Dekreten: Das Konzil von Konstanz, ed. by A. Franzen  and W. Müller (Freiburg 1964) 214-238 and K. A. Fınk, Zur Beurteilungen des großen abendländischen Schismas:  Z{KG 73 (1962) 335-343, and finally the collections edited by R. BAUMER, Das Konstanzer Konzil (Wege der  Forschung 415, Darmstadt 1977) and Die Entwicklung des Konziliarismus (Wege Forschung, 279) (Darmstadt  1976) and C. N. D. CRowDER, Unity, Heresy and Reform 1378-1460: The Conciliar Response to the Great Schism  (Documents of Medieval History 3) (New York 1977).  61 DCC, 11:87, p. 115, „absque auctoritate sedis apostolicae concilium universale esse non potest.“ One must  remember that even Constance in spite of its bitter feelingss toward John XXIII (and the other papal clai-  mants as well) continued to deal with him (and the others) and so obtained John’s agreement to accept inad-  vance their decision in his regard and thus they obtained his abdication and resignation when they demand-  ed that he be deposed. A similar pattern was equally successful with Gregory XII and only Benedict XII re-  mained recalcitrant which earned him the title of a modern book on him by A. GLASFURD, The Antipope  “(Pedro de Luna 1342-1423). A Study in Obstinacy (New York 1965).  62 DCC, 11:87, p. 115, „tamen non sequitur: ubi praesidet papa in concilio vel eius legatus, ibi est universale  concilium universalis ecclesiae.“ Here Cusa would disagree with the view of his more papalist contemporary,  Heinrich Kalteisen, who placed the authority ofa conciliar decree in the assent of the pope, see W. KRÄMER,  Die ekklesiologische Auseinandersetzung 212.  6 The best discussion of this question remains the study by K. A. Fınk, Konzilien-Geschichtsschreibung im  Wandel: Theologie im Wandel. Festschrift zum 150. jährigen Bestehen der kath. Fakultät an der Universität  Tübingen 1817-1967 (Tübinger theologische Reihe 1) (München 1967) 179-189; see also the comments by  J. A. F. THoMsoN, Popes and Princes 1417-1517. Politics and Policy in the Late Medieval Church (London  1980) 4.  4 Cusa discussed the system of signing the decrees ofacouncil which had varied at different councils, DCC,  11:86, p. 113-114 and 11:94-95, p. 125. Controversy at one stage had developed at Constance on how decrees  were to be issued: in the name of the pope, in the name of the council, ofthe pope with the council agreeing,  etc., see A. LENNE, Der erste literarische Kampf auf dem Konstanzer Konzil im November und Dezember 1414: RQ 28  l hsihe  (1914) 2-40, 61-86, at p. 84-86. This seemingly minute point was of some importance in establishing author-  S  ity. In a similar manner in the centuries prior to Constance popes had issued decrees to which the cardinals  had added their signatures, thus giving the decision a greater importance and prominence; see B. KATTER-  BACH and W. M. Peıtz, Die Unterschriften der Päpste und der Kardinäle in den ‚Bullae Majores‘ von 11, bis 14. Jahr-  hundert: Studi e Testi 40 (Miscellanea Fr. Ehrle IV) (Rome 1924) 177-274. Canonists such as Zabarella had  d  drawn from this tradition and other canonistic sources such ideas as that the pope must consult with the car-  S  dinals; popes were not to act on serious matters apart from the cardinals; if a pope acted without consulta-  tion of the cardinals it was to be presumed that he did so out of malice and his action was to be invalidated;  for Zabarella’s teachings on the special bond between the pope and the college of cardinals, see Comm. ad X,  V.33.23, Fol 113'. J. LECLER has studied the expression that they were part of the body of the pope, Pars Cor-  poris Papae ... Le sacre college dans l’ecclesiologie medievale: L’Homme Devant Dieu. Melanges offerts au Pere  Henri DeLubac 3 vols. (Lyons 1964) 11:183-198; the cardinals consequently were called the brothers of the  pope, Comm. ad X, V.6.17., Fol. 61‘®, In Clem., IL.9.1., Fol. 82' and their existence imposed the restrictions  listed above on papal actions,  Comm. ad X,111.4.2., Fol. 182 For other examples of this traditon see J. LULVES,  Die Machtbestrebungen des Kardinals-kollegium gegenüber dem Papsttum: Mitteilungen des Instituts für oesterrei-  chische Geschichtsforschung 36 (1914) 455-483 and G. MOLLAT, Contribution a Ü’histoire du sacre college de Cle-  ment V a Eugene IV:; RHE 46 (1951) 22-112, 566-594.  169Le SAaCYE college dans V’ecclestologte medievale: L’Homme |evant Dıieu. Melanges offerts ere
Henrı DeLubac ols. (Lyons 1964) 83-1 the ardıinals consequently WeIC called the brothers of the

pOpPC, Comm. ad X! \V.GAETS Fol 61va‚ In Clem., 11.9.1., Fol Qra and theır existence imposed the restrict1Ons
lısted above papal act10ns, CGComm, ad. Fol. 18va For other examples ofthıs traditon see J. LULVES,
Die Machtbestrebungen des Kardinals-kollegium gegenüber dem aDsttum.: Mitteilungen des Instituts für oesterre1-
chische Geschichtsforschung (1914) 455-483 and MOLLAT, Contribution L’histoire du SACTE college de Cle-
MenTt Eugene RHE 46 (1951) DA 66-594.
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from the fact that ıt E E the decree) embodied the CONSCNSUSE. usa drew the logical conclu-
S10N from thıs princıple that S$1ince councıl constituted by CONSCHSUS, wherever Or
whenever there NOT ONSECHSUS but dissension, there wW2sS councıl®®. He Cven went

ftar sayıng that where LOMNSENSUS W:  9 God was©7 Thus concıliar decisions had bind-
ing authority because they shared in divine authority.
That concılıar decrees shared in thıs authority and therefore WEeIC binding sub:
jects of thıs authority Camnle ftrom the fact that they, the decrees, had been accepted and
put into practice by the community®®. The communıty had shared in and demonstrat-
ed the ONSENSMUS by 1ts act10ns. Contrary the INOTe monarchıst and papalıst maxım
that the will of the prince BaVC force the law®, usa submitted that Eeven papal de

had NOT only be made known publically but also accepted and approved by uUSse
and practice’®. He admitted that he did NOT intend at that point in hıs argument
into the question the tradıtion that had developed that the pOpC Dy hımself could
and did 1ssue which had binding force. Rather he W2S arguing about the author-

65 DEC: T3 SBX qua sequitur 1uxta subscriptiones praetactas vigorem statutorum CaNONuUumM inLE concılıo NON CX Eana ClIlE_C CREIıteconcılıt, sedsed ex unico concordanti  KT SO  E  Su_vigo abere,“; alsoW ATANABE, and
DE, I1 101, IS „Ex quo quod, quıia concılıum constituitur, quon1am, ubı dissensio,ibinon ESst concilium. HAUBST SCCS thıs principle A the justification for (usa’s transfer of allegiance from

Basel Eugenius 1n that the dissension at Basel had undermined thıs councıl’s cla1ım speak for the
whole Church 4A5 1ts representative and wıth 1ts authority, Wort und Leitidee der ‚Repraesentatio‘ hei Nikolaus VON
Kues: er Begriff der Repraesentation 1mM Miıttelalter. Stellvertretung, Symbol, Zeıiıchen, Bıld, hrsg. von
ZIMMERMANN (Miscellanea Mediaevalia Veröffentlichungen des TIThomas Instituts der Universıität
Köln) (Berlin 1971 139-162, CSp. 152-153
67 DEE 140, „Ibı enım est deus, ubi siımplex Ssine pravıtate Consensus,”; fittingly 1n thıs CONTtLEXTaan Cusa W 4S cıting Pope Hormisda anı thıs tEXT 15 almost echoing of the hymn from the old Holy Thursdaylıturgy, bi Carıtas f AINOT, ibi Leus est.

DE 13595 „Quare vigor particularıum Statutorum quoad hoc, quod subdiıti pEer legentur, FG

quirit SUum et acceptationem. nde SUusS leges firmantur Gr utentium mor1ibus approbantur.“ See also \W/ A
TANABE, I5 and the study by CONGAR, La recepti0on PE realıte eCCles10loRLGUE: Conciliıum (French Ed:i
tion) FF (1972) 51-/72 Early 1in thıs century HAUCK published study which applied these ideas the
constitutive elements ofa general councıl 1in the middle apCS, Die Rezeption und Umbildung der allgemeinen Sy:Ode IM Mittelalter: Hiıstorische Vzerteljahrschrift 10 (1907) 465-482 Hauck showed that the definition ofa SCH'eral councıl as gıven by Gelnhausen and Langenstein early 1in the (3jreat Weestern Schism W 4S the SAaMıc An had
een received from the make ofthe Fourth Lateran Councıl called by Innocent 111 1N Z SCC 465, 470
See also TIERNEY, Only Truth Has Authority‘ The Problem of ‚Receptio‘ IN the Decretists and In Johannes de Turre-
"AMALa} 1n Law, Church and dociety. Essays in Haöonor of Stephan Kuttner, edıited by Pennington and
Sommerville (Philadelphia F 69-96 and KRÄMER, Die ekklestologische ÄUSEINANdETSEIZUNG 225 Was
unable consult the study by EUCA: L’Accettaztone popolare della Legge CANONLCA nel Penstiero di GFAZLAN0
dei S01 Interpreit: Studia (sratiana 111 (1955) 193-276.

(usa ciıted thıs principle: „Quod enım placet princ1pi, habet legis vigorem,“ D: 148, 1n C»
tEexTt where he wWwWaSs explicitly following Zabarella the 1eW that while the ruler (rector) m1g Aave the OX OT
C1se of jJurisdiction, nevertheless the jurisdiction remaıned 1N real wıth the corporation, „remanente
et1am 1pSa iurisdictione ın habitu apud unıversitatem,“ 148-149; Zabarella’s position 15 found 1n ote 223
OVE.

DGE: 141, 99  n ad hoc, quodum S$SUumM lıget, NO  3 sufficit quod sit publice promulgatum,sed Oportet quod acceptetur et pCr uUSu approbetur secundum superi10ra et Ci  ‚ YJUaC 'antur De constitu-
tionıbus rubrica, ubi diceitur pCTI doctores quod ad valıditatem statut1 tria Sunt necessar1a: pOtestas inS Statuente, approbatio statut1 per USUuM et eiusdem publicatio.“ A corroborate hıs statem_ent (usa ere S$1M-
ply reterred the long standıng canonIist1ic tradıtion thıs subject.
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lty of establishing CaNONS, e church |aw affecting the whole church, form ofnda:
mental law and for such law be valıd MOTre required: NOT just papal act1on but
the COMMON CONSENT of the church71. T hat usa here talking about somethıng
MOTIEC and beyond MEIC positive |1aw OLr enactment 15 clear for he argued that against hıis
conclusion prescription CuStom validity Just 4S there could nOot be anythıng

take precedence OVCIL divine law and natural lajv, the OT eGEes of his conclusiıon the
need for CONSECHNSUS'?,
In thıs section of hıs there stands GE of (usa’s maJor contributions in the western

intellectual tradition. For usa took the NECXT step and sa1d that anyOoNC could SCC that
the binding force of 1aw Ca from the be subject it the part of
who would be bound iıt/> Cusa: ike Zabarella before him7%, highly critical of
those whom he called flatterers ()E sycophants they exalted the papal authority LOO

far and made it one the SOUTICEC of law’s binding power”?. In fact in thıs section usa

explicitly ciıted Zabarella’s Commentary the Decretals for discussion of the extent of
papal authority/®. He referred Zabarella who himselfquoted the earlier medieval d1s-

between *[WO cCanon1ists of the thirteenth CENTLULY, Innocent and
HostiensIis, in regard corporation and the exerCIse of authorıity by i1t// Innocent
had held that if the corporation had head OTL FECTOT, then he alone could exercCise Jur1S-
diction. Hostiensis disagreed and added that atter hOow inconveniıent it might be

difficult for the whole body exerCIse jurisdiction, stil] it could do thıs/8 Thıs op1
nı10N WAas at the heart of Zabarella’s concılıar theory for he had drawn from thıs prin-
ciple the teaching that 1n theCMof the (sreat estern Schism, the church, the
believing communıty as whole, had the authority aCT settle the cris1s’?. Hıs prin-
ciple that the authorıity OTL jurisdiction possessed Dy the head ministerial ONC,;

(usa employed ere number of distinctions between simple orders, directives, FESPONSCS quest10nNs
whıich the had tradıtionally issued for centuries 4S part oftheır office, an Statu' |aws 0)8 decrees. He

identitfied the latter „Statut1is, quae V1m CAaNONUMM habent, Sr decreti1Ss, qua«C lıgant universalıter 1in ecclesia.
The authority for the latter CaMıc NnOt ftrom the fact hat they WEeIC issued by the pOopC but from CONSENSYUS , „quod
CAaNONUM statuendorum auctoritas non solum dependet papba, sed communı consensu,“ BGE;

144
I2 DE, 144
73 DE 145, „scilıcet quod Vigor legıs concordantıia subiectionali eOrum, quı per Caill igantur,
subsistat, facıle qu1isque apprehendit, qu1ı vires consuetudinis usSsu tantum introductae advertit.“ A  O msr
74 Zabarella, De SCISMALE, Fol 119Y „PCI multos assentatore: quı volentes placere pontificıbus pCr multa

tempora ad hodierna suaserunt e1Ss ut Oomnı1a poteren' et S1C quod facerent, quası Oomn1a pOSSUNL
et1am illicita et S1C plus quam Deus.“
75 (usa sed the words, „quidam adulatores“ describe these courtiers, DEE: 146, who stressed

posıtivist interpretation ofpapal legislatıve authority: „scilıcet quod ıpse tantum habeat alıis ‚u-

lentibus.“
76 DCE: 147
77 For detailed and lucıd discussıiıon of the corporatıve 1ideas of Innocent and Hostiensis, SCC LIERNEY,
Foundations of the Concılıar Theory, The SIructure of a Medieval Ecclestastical Corboratton, Zabarella took

the problem in hıis Comm, Ad Z La Fol 94va and 1.6.6., Fol 110"' (see ote 23 above).
78 TIERNEY, Foundations of the Concılıar 07y 106-107.
79 Zabarella at ONC point argued that ailure ACT agalnst the papal claımants would be S1inN against thea

ticle of the Creed, „UuNamı, Ssanctam, catholıcam,“ De SCISMALE, (ed Schardius), 692
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that therefore it generally would be exercised Dy the but that fundamentally all
authority resiıded wıth the whole, the communıty d such®!. usa agree wıth thıs prin-
cCiple from Zabarella and rejected the VIeEW that would Aave centralized and ocated
authority 1in the head of the communıty®“. Thıs other tradıtion which both usa and
Zabarella opposed ultımately derived all inferior authority from the PabaCcy Since
therefore alıy authority 1n the church in thıs theory would be derivative, LE COME
from the POPDC, then all authority would reside in the papaCYy argued Dy INany
papalısts®. The opposing V1IEW SaW, read and used the Sa’Mlıe Scriptural AS the papa:lısts but interpreted them dıfferently. For example, 1n theır interpretation oftheNT-
ing ofauthority Peter in Matthew 16:18 they Sa  < Peter as figure of the church and
NOTt of the papacy®*. In thıs then Peter (and all the subsequent popes) ZOL hıs
authoritx from the church and NOt vice
\What then 15 (usa’s VIEW 1n SUMMAaLy of authority 1n the church? And what the 1M-
plications of thıs theory for wıder discussion of the role of authority in allıy COINIMNUN-

ıty? It 15 clear that usa like Zabarella ST  < authority residing in the communitx. It WAas
the CONsentT E A B ( CONSCNSUS of thıs communıity that SaVC binding_ force
laws governing thıs communıty, regardless ofthe varıety of ways and forms this NSECH-

had taken OVver the dıfferent generations. usa cited the example of the election of
the pOpC UDE by whiıch the cardıinals acting 1N the Nailnlec of the whole church
chose the ONC whom they and the body they represented, the church, would be sub:
JECt®?. Unlike later Dıvıne gl  S theorists of the seventeenth CENTLUTY, Cusa, in few
short words able SCC election OLr the CONSENSMS ofthe subjects and by divine ordin-
aNcCE all jJoined together 88 ONE and the Sa|Mıe act8© In thıs WAaYy usa voılded being
S() Zabarella had expressed h1is ViIeWwSs this 1n language which denied total pOSSESSION and exercise of
thorıty the head, „Nota quod NO dicıit totalıterthat therefore it generally would be exercised by the head®°, but that fundamentally all  authority resided with the whole, the community as such*!, Cusa agreed with this prin-  ciple from Zabarella and rejected the view that would have centralized and located all  authority in the head of the community®?, This other tradition which both Cusa and  Zabarella opposed ultimately derived all inferior authority from the papacy. Since  therefore any authority in the church in this theory would be derivative, i.e., come  from the pope, then all authority would reside in the papacy as was argued by many  papalists®. The opposing view saw, read and used the same Scriptural texts as the papa-  lists but interpreted them differently. For example, in their interpretation of the grant-  ing of authority to Peter in Matthew 16:18 they saw Peter as a figure of the church and  not of the papacy*“. In this sense then Peter (and all the subsequent popes) got his  j authoritx from the church and not vice versa.  What then is Cusa’s view in summary of authority in the church? And what are the im-  plications of this theory for a wider discussion of the role of authority in any commun-  ity? It is clear that Cusa like Zabarella saw authority residing in the community. It was  the consent or agreement (comsexsuws) of this community that gave binding force to all  laws governing this community, regardless of the variety of ways and forms this cozsen-  Sus had taken over the different generations. Cusa cited the example of the election of  the pope as one means by which the cardinals acting in the name of the whole church  chose the one to whom they and the body they represented, the church, would be sub-  ject®. Unlike later Divine Rights theorists of the seventeenth century, Cusa, in a few  short words was able to see election or the consensws of the subjects and by divine ordin-  ance all joined together in one and the same act®®. In this way Cusa avoided being  30 Zabarella had expressed his views on this in language which denied total possession and exercise of au-  thority to the head, „Nota quod non dicit totaliter ... sed dicit principaliter,“ De scismate, Fol. 119*b, and  „quod papa habet plenitudinem potestatis debet intelligi non solus sed tanquam caput universitatis,“ and „in  ipso tanquam ministro per quem hec potestas explicatur,“ Fol. 119%2.  81 De scismate, Fol. 119“ „in ipsa universitate tanquam in fundamento.“  82 DCC, 11:114, p. 149.  ® DCC, 11:115, p. 149-150. Cusa saw the problem from two perspectives. The derivation of jurisdiction for  lower prelates might well come to them from the pope as a matter of mere positive law; but in principle this  would imply that Peter had received a special prerogative more than the other Apostles and this Cusa does  not accept. Here again Cusa cited Zabarella’s Commentary on the Gregorian Decretals. Zabarella himself  had pointed out the evil outcome of such abuses by papal authority: „Ex hoc enim infiniti secuti sunt infe-  riores prelati sunt pro nihilo et nisi Deus succurrat status ecclesie universalis periclitaretur,“ Descismate, Fol.  119’b. He had attacked this extreme assertion of papal powers in his Descismate as having led to the great cri-  sis of his age, several decades of schism with no relief or solution in sight if one followed this extreme papa-  list line of thought, i.e., ifonly a pope could summon a general council; see After Six Hundred Years: The Great  Western Schism, Conciliarism. and Constance: Theological Studies 40 (1979) 495-509, esp. p. 503-505.  3 DCC, 11:115, p. 150. To be more precise they saw Peter („The Rock“) first as the figure of Christ, then of  the Church or of the faith of the Church; „tamen per petram Christum quem confessus est intelligimus. Etsi  Petrus per petram tanquam lapis fundamenti ecclesiae intelligi deberet;“ also Cusa later cited St. Augustine,  11:167, p. 204, „quod superius per sanctum Augustinum dictum est, scilicet quod de petro, id est ecclesia  fidelium, Petrus oritur.“  ® DCC, 11:117, p. 153, „cardinales nomine universalis ecclesiae papam eligere.“  86 °DEC- I7 p.153, „Exquibus patet iurisdictionem’in Romano pontifice ita constitui ex divino privile-  gio et electione, sicut in aliis administrationem ecclesiasticam habentibus. Et sicut gradualis maioritas princi-  patus etiam eodem modo constituitur ex divina ordinatione et electione sive consensu subiectorum.“  42sed cıt princıpalıter,“ De SCISMALE, Fol 119va-b, and
„quod papa habet plenitudinem potestatis debet intellıgı 11011 solus sed tanquam uniıversitatis,“ and „1n
1DSO ministro peI JqUCHM hec potestas explicatur,“ Fol
81 De SCISMALE, Fol „1n 1psa universitate tanquam 1in fundamento.“
52 DeEC: 149.
823 DE 149-150. Cusa SE  < the problem from perspectives. The derivation of jurisdiction for
lower prelates might ell COMNC them from the pODC 4A Maftter of mere positıve law, but 1N principle thıs
would ımply that Peter had teceived specıal prerogatiıve MOTE than the other Apostles and thıs (usa 0€s
NOT aCcept. Here agaın Cusa ciıted Zabarella’s Commentary the Gregorian Decretals. Zabarella himself
had pointed Out the evıl Oufcome of such abuses by papal authority: SE hoc enım infiniti secut1ı sunt infe-
riores prelatı sunt PIO nıhılo et 151 Deus SUCCUrrat Status ecclesie unıversalıs periclitaretur,“ De scismate, Fol
1L19Y' He had attacked thıs Eextreme assertion of papal POWETS 1n his De SCLSMAtTE A having led theal cr1-
S15 of his aDC, several decades of sch1ism ıth relief or solution 1in s1ıght ifone followed thıs Eextireme papa;:Iıst line of thought, Les ıf only pOopc could SUMMMOon general councıl SCC After WD Hundred Y CaArSs; The Great
Western SCHISM, Conciıliarısm. and CONStANnce: Theological Studies 40 (1979) 495-509, CSpP 503-505
84 DGE. 150. T be INOTIC precıise they Sa  < Peter (5The Rock“) first as the figure ofNst, then of
the Church ÖTr ofthe faith of the Church; 9  n per petram Christum quem confessus est intelligimus. ts1
Petrus per petram tanquam lapıs fundamenti ecclesiae intelligi deberet;“ also Cusa later cited St Augustine,204, „quod super1us pCI sanctum Augustinum dictum ST scılicet quod de> id est ecclesia
fidelium, Petrus Orıtur.“
85 DGE: D „cCardinales nomıne uniıversalıs ecclesiae eligere.“86 DE 153 „Ex qu1ibus iurisdictionem 1n KRomano pontifice ita constitul Aprivile-210 et electione, siıcut 1n alı1s administrationem ecclesiasticam habentibus. Et sicutgradualis mai0ritas princı-
atus et1am eodem modo constituitur divina ordinatione . electione S1Vve subiectorum.“
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pushed into anıy descending thesis the orıgın of authority based the notion that
because it WAasS ftrom God it MUST COINLC from the toOp down?®7, idea which very
COMMON aM ON certaın medieval and CVCN HIOI6 recent writers?®.
From this model in the ecclesiastical order usa drew general princıple: the FOOT ofall
CaNnONS aW iınsofar AS their bindingAWA4S concerned consisted in the CONSECNSUS?,
TIhus habitual practices that have achieved the CONsent of those acting copied law
and if other authority failed such Custom of the people and of One’s ANCESTIOTS

WEeIC be observed 4S law?9 So LOO princiıpate, or ruling authority, whether it
waS founded upON written law OLr in the lıving Iaw (tradition) embodied in the prince,

ultimately derived from only ONC SOUICC, the concordance and subjective consent
of those bound thıs ruler?!. Or he put it in another WaYy Dy general
human soclety obey ıts kings??, Hence anı y law whether in the civıl OT eccle-
siastıcal order that Was NOT accepted NOT really law?> Ihıs acceptance could be

OL implicıt?*. usa did bring in ONC distinction between the *{WO orders, civiıl and
ecclesiastical, that mMust be bserved VWhıle in general us2 would arguc that ONEC Must

PICSubDOSC that the rule of the maJority valıd and therefore ODNC should be subject
theır dec1s1on?>, nevertheless dec1sion, especially in mMatters of faıth would really

be SCCUIC unless the voters could ultimately be brought unanımıty read

87 DeEG; KDB „Dicunt quidam modern1 Petrum Apostolos 1S1Sse ad particulares provinclias
lentes hoc trahere, quod exercitium potestatıs ligandi et solvendiı fuıit Christo Petro atum et pCL Petrum
alııs.“
88 WILKS has studied SOIMI1LC ofthiıs line ofthinking as it appeared in medieval MmMes in hıs The Problem of So-
vere1gnty IN the Late Middle Ages (Cambridge 1964); SCC also HORST, Pabst, Bischöfe und Konzil ach NIONIN
VON Florenz: Recherches de theologie ancıenne et medievale 42 (1965) 76-116, CcSD. anı apsı und Konzil
ach Raphael de Pornaxto, FZPhThA 15 (1968) 267-402 For the danger that thıs iıdea might represent

modern theologians, SCC the warning by RAHNER, Studzies In Modern Theology (London 1964 508-
309
89 GE 158, y praehabitis radıcem CaNONCIN quoad lıgandı vigorem in existere.“
90 BGE: 159, „vide diuturntı utentium approbati egem imı1tantur,pushed into any descending thesis on the origin of authority based on the notion that  because it was from God it must come from the top down®’, an idea which was very  common among certain medieval and even more recent writers®®.  From this model in the ecclesiastical order Cusa drew a general principle: the root ofall  canons (law) insofar as their binding power was concerned consisted in the comsensus®?.  Thus habitual practices that have achieved the consent of those so acting copied law  and so if all other authority failed such a custom of the people and of one’s ancestors  were to be observed as law?. So too every principate or ruling authority, whether it  was founded upon written law or in the living law (tradition) embodied in the prince,  was ultimately derived from only one source, the concordance and subjective consent  of those bound to this ruler?. Or as he put it in another way: by a general agreement  human society agrees to obey its kings®.. Hence any law whether in the civil or eccle-  siastical order that was not accepted was not really law®?. T'his acceptance could be ex-  press or implicit*. Cusa did bring in one distinction between the two orders, civil and  ecclesiastical, that must be observed. While in general Cusa would argue that one must  presuppose that the rule of the majority was valid and therefore one should be subject  to their decision®, nevertheless no decision, especially in matters of faith would really  be secure unless the voters could ultimately be brought to unanimity as we read was  87 DCC, 11:119, p. 155, „Dicunt quidam moderni Petrum Apostolos misisse ad particulares provincias vo-  lentes ex hoc trahere, quod exercitium potestatis ligandi et solvendi fuit a Christo Petro datum et per Petrum  aliis.“  8 M. WıLks has studied some oftthis line ofthinking as it appeared in medieval times in his The Problem of So-  vereignty in the Late Middle Ages (Cambridge 1964); see also U. HorsTt, Papst, Bischöfe und Konzil nach Antonin  von Florenz: Recherches de the&ologie ancienne et medi&vale 32 (1965) 76-116, esp. p. 90 and Papst und Konzil  nach Raphael de Pornaxio, 0.P.: FZPhTh 15 (1968) 367-402. For the danger that this idea might represent  among modern theologians, see the warning by K. RAHNER, Studies in Modern Theology (London 1964) p. 308-  309.  89 DCC, 11:124, p. 158, „ex praehabitis patet radicem canonem quoad ligandi vigorem in consensu existere.“  %_ DCC, 11:124, p. 159, „vide diuturni mores consensu utentium approbati legem irgitantur‚ ... et ubi auctori-  tas deficit, mos populi et maiorum instituta pro lege sunt servanda.“  ‘  %_ DCC, 11:127, p. 162, „Unde cum natura omnes sint liberi, tunc omnis principatus, sive consistat in lege  scripta sive viva apud principem, per quem principatum coercentur a malis subditi et eorum regulatur liber-  tas ad bonum metu poenarum, est a sola concordantia et consensu subiectivo,“ and further: „vera et ordinata  potestas ... non nisi electione et consensu aliorum constitui potest, sicut etiam lex ex consensu constituitur.“  ” DCC, 11:127, p. 163, „quia pacto generali convenit humana societas velle regibus obedire;“ at the end of  this section Cusa added that of course all of this was what Hostiensis and the other doctors had taught as he  had noted elsewhere. The power of Roman rulers had been grounded in such a lex regia.  %3 DCC, 11:130, p. 165, „non possumus legem dicere non acceptam usu utentium etiam in quocumque foro  civili vel canonico;“also I1:131, p. 165, „si canon ex concordantia, usu et acceptatione approbatur, tunc firmi-  %  tas cuiusque constitutionis ex acceptatione est.“ Modern research on ws%s and recepfio in relation to law is vo-  luminous.  % DCC, 11:132, p. 166, „lam ex praehabitis constat omnium constitutionum ligandi vigorem consistere in  concordia et consensu tacito vel expresso.“  ®3 DCC, 11:137, p. 171, „Et quia quisque ad synodum pergens iudicio maioris partis se submittere tenetur,  quia hanc praesupponit quod maior pars regulariter vincit, tunc synodus finaliter ex concordia omnium diffi-  nit, licet varia sint etiam particularium vota, quoniam iuxta maiorem partem concludit.“  173et ubı auctor1-
Cas deficit, [105 populı et ma10rum instituta PIO lege SUnNt servanda.“

B

91 DE 162, „Unde C natura sint ıber1, tuncC OMnN1s princıpatus, S$1ve consıistat in lege
scripta S1ve 1Va apud princıpem, pCL qUECILL princıpatum coercentur malıs subditi et regulatur liber-
{4s ad bonum mMetu POCNAaTUM, est sola concordantıa et subiect1vo,“ and urther „VCIa et ordinata
potestaspushed into any descending thesis on the origin of authority based on the notion that  because it was from God it must come from the top down®’, an idea which was very  common among certain medieval and even more recent writers®®.  From this model in the ecclesiastical order Cusa drew a general principle: the root ofall  canons (law) insofar as their binding power was concerned consisted in the comsensus®?.  Thus habitual practices that have achieved the consent of those so acting copied law  and so if all other authority failed such a custom of the people and of one’s ancestors  were to be observed as law?. So too every principate or ruling authority, whether it  was founded upon written law or in the living law (tradition) embodied in the prince,  was ultimately derived from only one source, the concordance and subjective consent  of those bound to this ruler?. Or as he put it in another way: by a general agreement  human society agrees to obey its kings®.. Hence any law whether in the civil or eccle-  siastical order that was not accepted was not really law®?. T'his acceptance could be ex-  press or implicit*. Cusa did bring in one distinction between the two orders, civil and  ecclesiastical, that must be observed. While in general Cusa would argue that one must  presuppose that the rule of the majority was valid and therefore one should be subject  to their decision®, nevertheless no decision, especially in matters of faith would really  be secure unless the voters could ultimately be brought to unanimity as we read was  87 DCC, 11:119, p. 155, „Dicunt quidam moderni Petrum Apostolos misisse ad particulares provincias vo-  lentes ex hoc trahere, quod exercitium potestatis ligandi et solvendi fuit a Christo Petro datum et per Petrum  aliis.“  8 M. WıLks has studied some oftthis line ofthinking as it appeared in medieval times in his The Problem of So-  vereignty in the Late Middle Ages (Cambridge 1964); see also U. HorsTt, Papst, Bischöfe und Konzil nach Antonin  von Florenz: Recherches de the&ologie ancienne et medi&vale 32 (1965) 76-116, esp. p. 90 and Papst und Konzil  nach Raphael de Pornaxio, 0.P.: FZPhTh 15 (1968) 367-402. For the danger that this idea might represent  among modern theologians, see the warning by K. RAHNER, Studies in Modern Theology (London 1964) p. 308-  309.  89 DCC, 11:124, p. 158, „ex praehabitis patet radicem canonem quoad ligandi vigorem in consensu existere.“  %_ DCC, 11:124, p. 159, „vide diuturni mores consensu utentium approbati legem irgitantur‚ ... et ubi auctori-  tas deficit, mos populi et maiorum instituta pro lege sunt servanda.“  ‘  %_ DCC, 11:127, p. 162, „Unde cum natura omnes sint liberi, tunc omnis principatus, sive consistat in lege  scripta sive viva apud principem, per quem principatum coercentur a malis subditi et eorum regulatur liber-  tas ad bonum metu poenarum, est a sola concordantia et consensu subiectivo,“ and further: „vera et ordinata  potestas ... non nisi electione et consensu aliorum constitui potest, sicut etiam lex ex consensu constituitur.“  ” DCC, 11:127, p. 163, „quia pacto generali convenit humana societas velle regibus obedire;“ at the end of  this section Cusa added that of course all of this was what Hostiensis and the other doctors had taught as he  had noted elsewhere. The power of Roman rulers had been grounded in such a lex regia.  %3 DCC, 11:130, p. 165, „non possumus legem dicere non acceptam usu utentium etiam in quocumque foro  civili vel canonico;“also I1:131, p. 165, „si canon ex concordantia, usu et acceptatione approbatur, tunc firmi-  %  tas cuiusque constitutionis ex acceptatione est.“ Modern research on ws%s and recepfio in relation to law is vo-  luminous.  % DCC, 11:132, p. 166, „lam ex praehabitis constat omnium constitutionum ligandi vigorem consistere in  concordia et consensu tacito vel expresso.“  ®3 DCC, 11:137, p. 171, „Et quia quisque ad synodum pergens iudicio maioris partis se submittere tenetur,  quia hanc praesupponit quod maior pars regulariter vincit, tunc synodus finaliter ex concordia omnium diffi-  nit, licet varia sint etiam particularium vota, quoniam iuxta maiorem partem concludit.“  173On 1S1 electiıone Gr aliorum constitu1i potest, sicut et1am lex constituitur.“
2 DCC, 163, „qu1aal generalı convenıt humana ‚ocietas velle regıbus obedir: at the end of
thıs section Cusa added that of course all of thıs was>s what Hostiens1is and the other doctors had taught 4as he
had noted elsewhere. TIhe of Roman rulers had een grounded 1N such lex reg14,
93 DGE: 165, OM legem dicere NO acceptam uSu utentium eti1am in UOCUMUC foro
Civilı vel CanON1CO;“ also FE 165, „S1 concordantia, usu eL acceptatione approbatur, func f1irmı1-
t4as Culusque constitution1s acceptatione est.  . Modern research anı receptto in relatıon law 15
luminous.

DCC, 166, „lam praehabitis CONstat omn1um constitutionum ligandı vigorem consıstere 1in
COncordia et tacıto vel eXpresso.”
95 DGE: F, quia quisque ad synodum PpETISCNHNS i1ud1C10 410f1S partıs submıittere teNeELUTL,
quia AancC praesupponit quod mMa10f pars regularıter vincıt, funcC synodus finalıter concordia omn1um ffr
nıt, liıcet varıa sint et1am particularıum vota, quon1am i1uxta ma10rem IT concludıt.“
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done in all the councıls?®. Here usa expressed V1eEW of g0ood practical politics 21S ell
of theology; unless there WEeEIC9 thıngs would NOT get done.

Later usa drew another conclusion whıch he exemplified OC agaln from the eccle-
s1astical order but whiıch clearly had implications for the C1vıl order ell He applied
the StIructure ofArıstotelian causalıty analysıs of the office of the ONC who presid-
ed OVeCLr the whole body, e the president (the pope). He stated that (1 oug
be ordaiıned this office unless he had been elected by those whose president he
would be that he would acknowledge (recognize) that the orıgın of hıis presidency
WAS in these subjects and therefore he would rule in love wıthout pride?”, From thıs
usa moved discussion of the relatiıonship of that president and hıs authority,
LE papal authority, the authority of the church ASs whole and ofthegeneral councıl
whıch represented the whole church?®.
Nıcholas combined ere number of themes from different tradıtions: authority A

comıng the presiding officer from hıgh (a de0) and from below (per voluntarıam
subtechonem). He explained thıs by images and language from tradıtional scholastıc phı
losophy jo1ned together wıth theological speculation and Irınıtarıan imagery based
OAC. of Fiore. He asked whether the pOpC could change, overrule, amend, abrogate,
abolısh, EicC. something that general councıl had decided.??. usa argueı that the

WEIC bound by the decisions of councıils1990. Therefore the body polıitic

BGE: 11:137, LA E: „Nulla conclusio, Maxıme 1n mater1a fidei, SCCUTFa, 1S1 ad unıtatemPE o eOTLa reducerentur, sicut 1N omni1ibus concılıis legimus actum.“
J / DEE; 204.  ‘9 #Sl 1ura dıcta Ssanctorum patrum, QUaC loquuntur nullum ad praesidentialem CUramı
ordinari debere 1S1 electum ab h11s, quibus praesidere debet SErvarenNtur, ut SUac praesidentiae orıginem aAb
11S habere at, quibus praeest, et S1C absque superbia 1n pascat.”
J8 DGE: 204-205
Ultimately he argued that the theory wWAas beautiful ONC, „pulchra est AaCeC speculatıo,“ whiıch Sa  < all POWCTS
4S latent in the community and only actıvated by divine actıon, „quomodo in populo potestates tam
spirituales in potentia latent qUam et1am temporales f corporales, licet ad hoc, quod 1pSa praesidentialis
testas in aCTtu constituatur, necessar10 desuper CONCUTFrreTrTE habeat radıus formativus, qu1ı AancC constituat 1N
CS55C, quon1am Omnı1sal desursum est ef loquor de ordinata potestate DGE: 11 168, 205 The last
COMMENT by (‚usa shows that he W as 1n thıs discussion ofthe speculations and disputes in the late
dival period ordinata DOteStAS absoluta; SCC AfterSix Hundred Y ears! T’he Great W estern SCHLSM, C.0onN-
Aliarısm, and COonstance 703 and n I BLACK, Monarchy and Community, £2; CXDICSS the 1eW that
Basel went beyond Zabarella in claiıming total for the councıl whereas Zabarella always worked W1-
thın the framework of potestas ordinata, SCEC CSp. 272
99 RCC; 206, „Quodau CanNnonNCcS unıyversalium concılıorum ollere NO possıit vel mMutare vel alı
quid 1N contrarıum condere, textus est notabiılis.“ (usa then cıted the Decretum.
100 DE 11 170- LE 208 In support ofhıs position (‚usa cıted number of authorities which included the
famous cCanonıst known a the Archdeacon (Guido de Baysıo, 131 the Decretum and finally the Coun-
c1l of Constance tself, „Talıa tatuta universalem STaLfum ecclesiae respicıentia pabam retractare NO  w

Archıidiaconus 19 di Ita Dominus 1n fine, facıt UNt guidam et alıa capıtula 1b1i posıta 25 K and „Sed
regulae e CaNONCS unıversalium concıliıorum SUNtTt editi PTO correctione; 351 di. 1CAENA RL, et illıs
papa oboedire enetur ET ıllıs in pascendo ut1 debet, quon1am divino consultu saluberrimos CanNnOnNCS edide:
runt, ut a1d Leo Quartus papa, 25 Ideo nde superaddıdit concilium unıversale Constantiense quod, 1S1
oboediret, punirı possıt, quia nullam sedem magıs EXSEQUI oportet UNIUSCHUSUE synodi constitutum QUaLı)
FOMAanNam, ut alt Gelasius papa, 25 Confidimus.“ Given the policies and character of Eugenius thi1s w as
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could restrict and bind 1ıts head 101 ven MMOIC the head should set the example in obedi
ENCC the rules set DYy the whole community*““. IThe ruler MOTreOver VCI) in the leg1-
timate exercC1ise of that authority whiıch he oug. ACTt only after P1‘OPCI' consulta-
t10n19>. hatever done wıthout cConsent WAas invalıd104 WhateverWexisted

rule, thıs W only had the form of ministerial Car D e the ruler had dET.

SELIVC the best interests of the community and only 1n thıs could cocrcion be

veLY real problem 1in the period after (‚ onstance and it led the CI1S1IS at Basel and ultiımately 1n
the ailure of the reform.al of that generation and thus at least indirectly the Reformation 1n the
NEexXT CENLUTY; Sstrong proponent of this 1eW 15 FINK, ADStum und Kirchenreform ach dem großen ScChtisSMmda:
Tübinger theologische Quartalschrift 126 (1946) 110-122 For Eugenius < policies, SCC also STIEBER, Pope
Eugentus I 9 The Councıl of Basel and the Secular and Eeclestastical Authorities IN the Embire.
BDGE. 209, „Canon itaque uniıversalıs concılıi est dux et regula reg1m1n1s et aedificationiıs eccle-
S1a€, qua maxıme primum architectum ut1 Oportet, S1 re‘ SU2 potes ut1 voluerıit.“ In thıs secti1on Cusa

clearly links L[WO images: (a) concılıar decree 4S leader.(dux), therefore ONC who WwWas be followed and (b)
concılıar decree AS rule (regula) directive for both the admıiınistration of and for the building of the

Church. Thıs latter point appealed the mediteval tradıtion that the only PUrbOSC of authority w 45 for the
buildıng of the community (aedtficatio)) and nOot for 1ts destruction.
102 DE, 220-221; Ex qu1ibus Sat1s luciıdeal opinıonem antıquorum NO fursse pCL uni-
versalia concıliıa lıgarı NO  -5 sed potius, quod 1pse inter (amquam a| regulis traditis pCL un1-
versale concilium SUS5 SCIHDCI fuıt et1am ut1 Oportere contess1i sunt.“
103 DEC: I1 191-192, 234, (‚usa ere went through SOILLC ofthe lIimıts the authority ofa lower prelate 1n
the Maftter of disposing of rights, rOpertYy, anı other atters that belonged the ocal church. He cited the
long standiıng canon1ıstic tradition that the prelate could nOt alienate, donate change anything 1in thıs AfCa

wıthout the CONsenNtT and agreement of h1s clergy; „alienatiıonem S1ve donationem Ss1ve permutationem abs
YJUC et subscriptione SUOTUMN clerıcorum NO  . habet.“ (‚usa thıs pasc recapitulated the history OL

the development of the development of medieval corporation theory bDy the cCanonIısts and specifically LHCH-

tioned the [WO key by which the model of the local corporation was transferred the Ecclesia Romand
and discussion of the pabaCY, „Nomine eniım cler1 Romanae ecclesiae, 1n quantum monarchiam significat
Romana ecclesı1a, cardinales veniunt, ut super1us quodam 10C0 dicıitur.“ Later he added „Patet igitur: S1C et

paba facere enetur simıilı 1N factis universalıs ecclesiae.” J. W/ATT has examined 1n number of studies
the position that the cshould seek the advıce ofthe cardınals and discussed thıs 4S COMMON canonIist1ic
teachıng; C Hostiensis, Vıincentius Hispanus both taught thıs doctrine along ıth I1aLıy others; SCC Hos-
HENSIS Per Venerabilem: T'he Role of the College of Cardinals 99-11 1n Authorıity and Power. Studies
Medieval Law and (Jovernment Presented Walter Ullmann Hıs Seventieth Birthday, edited by Brian
Tierney anı Peter Linehan (Cambridge 1980 105 (Hostiensis), 107 (Laurentius) but 1n thıs study,
II 113; W att AIg UCS that for Hostiensis thiss {[1C2 that the pOpC eed merely seek the advice of the cardı-
als ( constlium) but that he W as in WaYy bound low thıs NOT seek theır CONsentT ( CONSENSUS) See alsotth1s The Constitutronal Law of the College of Cardinals: SILENSLS 0 JOANNES Andreae: Mediaeval Studies 52 (1971)
7457 and The Early Medieval C Aanonısts and the Formalton of Conciltar T’heory Irısh Theological Quarterly
(1957) 3T CSpP 22-23
104 DCC, 284-285, „Unde videtur irrıtam CIdIC, 1S1 CONSECENSUS interventiat, pCL Obeuntibus 63 di.,
ubi dieit C(EXTUS (quod) illud, quod absque et connıventia factum fuerit, irrıtum CIIC, et ad
idem 66 di. Archteptscopus hoc ene probatur.“ Zabarella ike ManYy cCanon1ısts before hım had similarly argued
that the pOpC needed the cardınals establish general |aw affecting the whole Church; SCC WATANABE,
52 and TIERNEY, Foundaltions of the Concıliar T’heory, 234
105 DGE: 11:260, Z „Etiam ad qua«Cc super1us SUnNtT, quomodo scilicet potestas principandı in CL

lesia sıit quoad radicem illam, qua 1psa deo eSt; proprie in coactiıone constituta, sed ministerialı Cufm
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used106 Thıs assertion by usa in regar governing the church he also applıed all
civıl rule; and here he based hıs ideas Arıstotle’s Politics!97.
usa began th the problem sımılar that of Zabarella, the grounding ofauthority.
Zabarella in peri10d ofextreme CI1SIS when the hıghest authorıty wıth which he
W14S famıliar, the papbaCY, WAas 1in its gravest Our that day, the (G3reat estern Schism
Zabarella propose WdYy of solving the schısm, ofSaving the posıtion and authority of
the papaCy by groundıng it 1in the general authority ofthe church which could then ACT
in 1ts OW: best interest SAaVC itself and in doing PICSCIVC the papaCy usa
only ıfteen YCaLS after the Councıil of Constance when ONCE agaln another CI1SIS WAaS

brewing but had NOT yet reached the eritical it would SCC in the following decade:
he WAas able be MO theoretical and generalızıng. Zabarella wished base his solu-
t10N general church law and h1s theory WA4S propose in MOTIe canonIıst1ic ashion
and only incidentally brought 1N the Arıstotelian theories society and historical
exam ples. usa who had been traiıned 1in law WwWA4sS able A member of the NECXT ZECNCIA-
t10N take the second Step and place the Jegal theory in the CONTLEXT of general political
theory and historical precedent, and hıle usa LOO ciıted church law extensively and
Zabarella himself, Arıstotle usa interpreted hım still played far greater and IMNOTC
central role in hıs From the foundation that Zabarella had laid, LE that ultımately
authorıty resides 1n the communıty whole, usa drew conclusion that Zabarella
mig ave hıimself drawn at least did NOT put such emphasıs O  5 LE that
therefore on| the COoONsenNtTt of that communıt made authorit le iıtımate and bind
ing Thıs conclusion wıth 1ts theoretical justification and historical inferences 15 (‚usa’s

contribution polıtic theory as it later developed 1n the western European tra-
dition.

106 PCG,; 503, „Quare 1la coertio0 nonerit, sicut princıpes dominantur5quia hıic dominandiı
modus est pCI V1im corporibus ET rebus, sed erit coertio pEer liberam subiectionem omn1ı1um vel partısal0rI1Ss inıtiata et punıtio O  . 151 ad salutem tendens.  « and also, 11:264, 305-306, „Resideo ıtaque in hac
conclusione quod princıpatus ecclesiasticus ob unıtatem ecclesiae et ad e1ius servitium et minısterium deo
ordinatus in realıtate 5u2 Christo pCer ecclesiam constituitur.“
107 DE 111:270, 314-315, „Videmus en1ım hominem anımal CS5C politicum et civıle et naturalıter ad C1vılı

inclınarı.“ As W ATANABE, Ö has pointed OuCt, only 11O’ 1n thıs thırd section O€eSs (‚usa cıte Arıs
totle and not in the earlıer sect10ns.
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